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The establishment of a 
Savings and Trust De- 
partment in this paper, 
begun last year, has 
been favorably received by our old 
subscribers, and has brought us many 
new subscribers from Savings Banks 
and Trust Companies. We now beg 
to announce that we have made 
arrangements with Mr. William 
Hanhart to edit this Savings and 
Trust Department; he will enlarge its 
scope, and begins his editorship in 
the present issue. 

Mr. Hanhart was connected for 
eighteen years with the Emigrant 
Industrial Savings Bank of New 
York, the second largest Savings 
Bank in the world; he is also the 


Savings 
and Trust 
Department. 


New York, May, 1905. 


No. 5. 





founder and Secretary of the Savings 
Bank Section of the American Bank- 
ers’ Association, and is widely and 
favorably known in Savings Banks 
and Trust Companies circles as an 
efficient and progressive man, with 
a large personal acquaintance among 
the many bank officers throughout 
the country. We feel satisfied that 
we could not have entrusted this de- 
partment to better hands, and that 
our subscribers, as well as our ad- 
vertisers, will be pleased to see our 
endeavors to enlarge the field of our 
work, 


In this number, we pub- 
lish an article discussing 
at length the troublesome question 
concerning whether protest shall be 
made or omitted, where ‘an item is 
received by a collecting bank marked 
“no protest,” but there is no other 
instruction from the sending to the 
receiving bank. We show what the 
law is as to the legal effect of the 
words “no protest” on an item as 
a waiver of protest, and after print- 
ing extracts from letters of bankers 
which show an entire lack of uniform- 
ity of opinion, we state our own 
views and conclusions as to what 
should be the rule of duty, or of con- 
duct, of a collecting bank in the vari- 
ous situations to which “no pro 
test’”” in some form or other, gives 
rise. If there be any who differ with 
us, or think our conclusions unwar- 


No Protest. 
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ranted, we shall be pleased to pub- 
lish their dissenting views, and any 
different code of rules which they may 
formulate to govern cases of this 
kind. The subject is one which is so 
troublesome to many bankers and 
leads to so many disputes over small 
matters, such as protest fees, which 
are too trifling to be taken to court, 
that any discussion which would tend 
to produce an uniformity of views 
and of action by all bankers, would 
be most beneficial. 


At a meeting of the 
Executive Council of the 
American Bankers Asso- 
ciation, heldin New York 
City, on May 3, Washington, D. C. 
was selected as the place to hold the 
convention of 1905. The month of 
October was chosen, but the exact 
This 


American 
Bankers 
Convention. 


date was not decided upon. 
will, no doubt, be governed by the 
committee of Washington bankers 
who are planning the entertainment 
part of the programme. 

The convention never having been 


held in the National Capital, the 
attendance will, doubtless, be very 
large. No city in the United States 
can offer more interesting and in- 
structive entertainment, and it is 
safe to say that the Washington 
bankers will do all in their power to 
make the meeting of 1905 a great 
success. 


An object lesson upon 
a form in which real 
estate security should 
not be taken by a na- 
tional bank, is afforded by a decision 
of the supremecourt of Georgia, which 


National Bank 
Real Estate 
Loan, 
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we publishinthisnumber. The nation» 
al bank act, as is well-known, provid: 
that a national bank may purchase, 
hold and convey real estate, necessary 
for its immediate accommodation in 
the transaction of its business, such as 
may be mortgaged to it by way of 
security for, or conveyed to it in 
satisfaction of, previously contract- 
ed debts, and such as may be pur. 
chased by it at sales under judg. 
ments, decrees or mortgages held by 
the bank, or purchased to secure 
debts due to it; but for no other 
purpose may it purchase, hold and 
convey real estate. This, as is seen, 
bars out the transaction of loan 
upon real estate security. The ques- 
tion has been discussed from time 
to time whether national banks should 
not be given the power to make real 
estate loans but the act has not, as 
yet, been amended so as to permit 
this. Nevertheless, in practice, na- 
tional banks do make loans upon 
real estate security, and in cases 
which have come before the courts 
wherein the right so to do has been 
questioned, it has been held that only 
the government can complain of such 
a violation of the act and that the 
security is enforceable by the bank. 

Now in the case which came before 
the supreme court of Georgia, a na- 
tional bank in New York City, to 
secure the payment of certain prom- 
issory notes, took, or at least thought 
it took, a deed of certain land in the 
state of Georgia, containing a power 
of sale in the event the debt was not 
paid at maturity. But the deed did 
not name the bank, specifically, as 
grantee, but wasexecuted to “E.H.P. 
vice-president” of the bank. 

Banks constantly acquire notes and 
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other negotiable paper payable to 
“A, president’ or to “B, cashier” 
and the well-known rule of commer- 
cial law is that title to paper so 
payable is in the bank, and not in 
the president or cashier individually. 
The bank has a right to receive 
payment and to sue on, and collect 
such paper, even though it may, at 
the time of maturity or of enforce- 
ment, have another president or 
another cashier, than the one named 
in the instrument. Doubtless, it was 
thought the same rule would hold 
good with reference to a deed of 
real estate; at all events, the deed 
was taken with ‘“P, vice-president”’ 
of the bank as grantee, and not the 
bank itself. When the debt matured 
and was unpaid, the bank proceeded 
to enforce its security by exercise of 
the power of sale. The president of 
the bank was dead, so its cashier 


proceeded to advertise the land for 
sale, under the power contained in 
the deed. Thereupon, a grantee of 


the land from the original owner 
applied to the Georgia courts and 
obtained an injunction, and the case 
being taken to the supreme court of 
the state, that court holds the cash- 
ier was properly enjoined. It says 
that while a negotiable note, paya- 
able to a bank officer, may be sued 
on by the bank in its corporate 
name, it is not the law that a deed 
of real estate to an officer of a bank 
in his individual capacity, conveys 
any legal title to the bank which he 
represents; tothe contrary, title vests 
in the officer individually, and the 
bank, through its cashier, cannot 
exercise the power of sale in the deed. 
As a consequence, to realize upon its 
security, the bank must go into 


299 


equity and ask that the deed be re- 
formed so as to make it speak the 
intention of the parties for, while its 
vice-president could have exercised 
the power of sale as an individual, 
if he had lived, his death debars the 
bank from the exercise of that rem- 
edy, unless it be exercised through 
his legal representatives. 

Probably, before the bank in this 
case finally realizes upon its security, 
the lawyers’ fees for conducting the 
necessary legal proceedings will use 
up the best part of the security; 
hence, as we say in the beginning, 
the case affords a useful object lesson 
concerning a formin which real estate 
security should not be taken by a 
national bank. 


We discuss elsewhere 
the question of how a 
bank may best protect 
itself against ‘‘dead beat” payees of 
its certificates of deposit who, after 
negotiating the certificate, apply for 
payment or issue of a duplicate on 
claim that the certificate has been 
lost. The courts in many States while 
holding that a bank is entitled to in- 
demnity before paying, or issuing a 
duplicate for, a lost negotiable cer- 
tificate of deposit, limit the bank's 
right to indemnity to cases where 
the certificate was in negotiable form 
when lost, and deny its right to in- 
demnity where the certificate, when 
lost, is negotiable by reason of being 
unindorsed by the payee, or is lost 
after maturity, in either of which 
cases, if such be the fact, the bank 
would be protected in paying with- 
out indemnity, as no subsequent 
taker could acquire greater rights 


* Dead Beat” 
Payees. 
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than the payee. But while this is 
all right in legal theory, it does not 
take into contemplation the ‘‘ dead 
beat”’ variety of payee who will nego- 
tiate a time certificate for value and 
then apply for a duplicate, claiming 
that he has lost the original and 
that he had never indorsed.it. The 
bank cannot know whether this is 
true or not; but his sworn statement 
to this effect will make a good case 
in law, of his right to a duplicate 
without giving indemnity. To obvi- 
ate this danger, many banks make 
their certificates non-negotiable, by 
making them payable to the payee 
only, without ‘“‘order”’ or “‘ bearer;” 
then, if claimed to be lost, they can 
safely pay the payee without in- 
demnity. 

But the ‘‘dead beat” does not limit 
his operations to certificates of de- 
posit. Any other form of negotia- 


ble paper will sometimes serve his 


purposes as well. In this number we 
have a case where a man gave his 
check to another and the payee, 
wringing his hands in pretended grief, 
went to the drawer of the check and 
informed him he had lost it. The 
drawer thereupon stopped payment, 
waited three or four days, and then 
gave the payee a second check, which 
he promptly cashed. The first check 
had not been lost, except in the 
pocket of the payee. With the ut- 
most alacrity he finds it, changes its 
date from the ‘‘2nd”’ to the “12th” 
to make it seem fresh, then indorses 
it over to another person for cash. 
The holder could not, of course, col- 
lect of the bank, as payment had 
been stopped, but he brought suit 
against the drawer. The party pur- 
chasing this altered instrument was 
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an innocent purchaser for valu 
What were his rights against the 
drawer? The rule of law is that a 
material alteration avoids an instru- 
ment, but the Negotiable Instruments 
Law makes an exception in favor of 
holders in due course; giving such 
holders the right to enforce the in- 
strument “according to its original 
tenor.’’ As this check was drawnand 
negotiated in New York, it was gov- 
erned by the provisions of the Ne 
gotiableInstruments Law. Thecourt 
in this case proceeds to consider the 
right of the purchaser, as. a holder 
in due course, to recover on this in- 
strument from the drawer according 
to its original tenor. In other words, 
his rights as purchaser, on Septem- 
ber 12, of a check dated September 
2nd. The court says that as all 
parties resided in the same place, ten 
days was an unreasonable length of 
time in which to present the check 
for payment and was sufficient to 
discharge the drawer if he had been 
injured by the delay, but as the only 
injury to a checkdrawer from delayed 
presentment results from insolvency 
of the bank, and as here the bank 
remained solvent, the drawer remained 
liable, and must pay the amount to 
the payee. 

But the facts of this case pre- 
sented one important phase which 
was not considered by the court, 
namely, whether the purchaser was 
a holder in due course at all. One 
of the elements necessary to consti- 
tute such a holder is that the instru- 
ment must be acquired before it is 
overdue, and the case presents the 
question whether a check negotiated 
ten or twelve days after its true 
date is not so stale, overdue and 
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discredited at the time of negotia- 
tion, as to subject the taker to equi- 
ties between the original parties. The 
“dead beat” payee evidently con- 
sidered this point, for he purposely 
changed the date from the 2d to the 
12th, so as to make it appear that 
the check had just been issued. Ten 
or twelve days after date is not a 
very long period, and yet it fairly 
raises a question, when a man is 
asked to cash a check ten days old, 
whether its age is not sufficient to 
arouse suspicion and discredit it. 
Of course, the seeming date of this 
check was the 12th, but the pur- 
chaser’s rights are based on its real 
date, the 2d. 

This question, what period of time 
after date does a check become aged 
and discredited is, as M'r. Daniel says, 
about as uncertain of precise defini- 
tion, as the precise age at which a 
young lady is transformed into an 
old maid. Courts have differed ex- 
ceedingly upon the question, but we 
know of no recent case where ten 
days has been held a sufficiently long 
period to discredit a check and make 
it subject to equities, although that 
period is too long to retain it, with 
reference to the duty of reasonable 
presentment, to hold the drawer 
liable, in case of the bank’s failure, 
or to hold an indorser liable in any 
event. Probably ten days is too 
short a time to discredit a check, for 
many men have the habit of filing 
checks away in their pocket-books 
and carrying them around for weeks 
before saying to some friend in club, 
or hotel, ‘‘ here, would you mind 
cashing this for me.’’ At the same 
time there is a question whether a 
check ten or twelve days old is or is 
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not, overdue, and we would have 
liked to have seen it passed upon by 
the court in this case, in the interest 
of commercial certainty of rule, for 
the Negotiable Instruments Law pro- 
vides no fixed period of time upon 
this point. 

Apart from the legal questions to 
which the transactions of the “‘ dead 
beat’’ payee give rise, his varied 
operations with different kinds of 
negotiable paper keep the banker 
constantly on the alert and give 
him many an unhappy hour. 


According to reports re- 
ceived by the Depart- 
ment of Commerce and 
Labor through its Bureau of Sta- 
tistics, the net result of the inbound 
and outbound movement of grain at 
the more prominent Atlantic ports 
during the first three months of the 
current year showed a gain, if com- 
pared with a like movement for a 
similar period in 1904, although 
losses were sustained at individual 
ports, notably at Philadelphia, where 
both receipts and shipments were af- 
fected, and at Baltimore, where a 
decrease was sustained in receipts 
only. 

Arrivals of grain at Boston during 
the month of March reached a total 
of 2,095,882 bushels, in contrast 
with 1,909,071 bushels in 1904. 
The increase in corn arrivals as com- 
pared with a similar month in 1904 
was about 400,000 bushels, while 
arrivals of wheat and oats both 
showed a large falling off by like 
comparisons. Total grain receipts 
for a three months’ period at this 
port amounted to 6,056,298 bushels, 


Grain 
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composed of 4,687,588 bushels of 
corn, 952,001 bushels of oats, 231,491 
bushels of wheat, 180,198 bushels of 
barley, and 5,020 bushels of rye. In 
1904 total receipts for a_ similar 
period were 4,647,953 bushels. Ship- 
ments of grain at Boston for the 
first quarter of the current year 
amounted to 4,405,481 bushels, as 
against 3,081,583 bushels for a cor- 
responding period in 1904. 

At New York the total grain re- 
ceipts during March aggregated 7,- 
286,481 bushels, as compared with 
5,699,204 bushels received during a 
similar month in 1904. The great 
improvement in corn arrivals over 
those for March, 1904, was almost 
entirely accountable for the improved 
condition of the total grain receipts 
for the current month, as losses were 
sustained in arrivals of wheat, oats, 
rye, and pease, while the slight gains 
made in barley and malt arrivals 
werenot significant. The grand total 
receipts of grain, flour and corn meal, 
reduced to bushels, at this port were 
10,186,142 bushels in March, 1905, 
in contrast with 9,331,969 bushels 
for a like month in 1904. 

Total grain receipts during the 
month of March at Philadelphia 
amounted to 1,288,882 bushels, of 
which 878,845 bushels were corn, 
371,929 bushels oats, and 38,108 
bushels wheat. During the corre- 
sponding month in 1904 total grain 
receipts equaled 1,586,489 bushels, 
the losses thus indicated for 1905 
extending to all three of the grains 
specified, the decrease in the arrivals 
of corn being rather remarkable, in 
view of the large increase indicated 
in like receipts at New York. During 
the month shipments which amounted 
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to 712,477 bushels were approxi 
mately 300,000 bushels below thos: 
for a like month in 1904, and wer 
composed entirely of corn. For the 
first three months of the current yea: 
grain receipts at this port totaled 
3,747,571 bushels, as against 5,061,- 
373 bushels in 1904. Decreases in 
wheat and corn arrivals were the 
cause of this shrinkage, as receipts 
of oats were slightly larger than 
during the same period of the pre. 
vious year. Shipments for similar 
months were 2,302,023 bushels in 
1905, and 3,509,239 bushels in 1904 
Flour receipts at this city for the 
first three months of 1905, which 
amounted to 566,476 barrels, and 
flour withdrawals, which were 253,- 
219 barrels, indicated an appreciable 
decrease, if compared with similar 
movements in 1904. 

At Baltimore the grain receipts 
for March totaled 1,950,058 bushels, 
of which corn, amounting to 1,606, 
495 bushels, constituted over 80 per 
cent. A similar total grain move- 
ment for 1904 amounted to 2,232,- 
614 bushels. Shipments for the 
month, which totaled 1,610,239 
bushels, as against 1,776,827 
bushels in 1904, were composed en- 
tirely of corn, with the exception of 
618 bushels of oats. For the three 
month period arrivals of grain at 
this city aggregated 6,365,413 
bushels, in contrast with 6,894,885 
bushels in 1904. Of the present 
year’s total 5,212,629 bushels were 
composed of corn, this amount 
being over 300,000 bushels below 
the receipts of this cereal for a cor- 
responding period in 1904, Ship- 
ments for January, February, and 
March totaled 5,273,457 bushels. 
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A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


Il. DEFINITION AND REQUISITES OF A CHECK (Conciupep). 


FILLING OF BLANKS IN CHECKS. 
Authority to Fill Blanks. 
2, Negotiation of Check with Amount Blank. 
3. Negotiation with Payee Blank. 
+. Undelivered Check with Blank Unfilled. 


5. Blank Filling and Alteration. 


. Torn and Mutilated Checks. 
W have heretofore considered 

the history and utility of 

checks and the various essen- 
tials which go to make up a com- 
pleted check, including # delivery. 
There remains to be considered, 
before leaving the subject of defini- 
tion and requisites, the filling of 
blanks in checks. 


AUTHORITY TO FILL BLANKS. 


A man may draw his check and 
leave it blank in some essential par- 
ticular, with authority to the holder 
to fill in the blank and deliver the 
check for value. For example, de- 
siring to make the check payable 
to the holder of a certain note, but 
unaware, at the time of issuing the 


check, of the name of the holder, he 
may deliver his check to another, 
with payee blank unfilled, with 
authority to fill in the name of the 
holder, as payee, when ascertained, 
and deliver the check to him. Or he 
may, desiring to purchase a bill of 
goods from a certain party but not 
knowing what price the goods will 
amount to, draw his check payable 
to the order of that party, leaving 
the amount blank, and deliver the 
check to another, with authority to 
purchase the goods and fill in the 
amount, when ascertained. 

Now, if the holder to whom the 
check is entrusted, fills in the blank 
in the check according to authority, 
well and good. But if he violates 
his authority and his trust and nego- 
tiates the check, with payee blank 
unfilled, to a payee other than in- 
tended, or negotiates the check, 
with amount blank unfilled, for a 
different and greater amount than 
authorized, what is the result ? 

A difference is to be noted between 
the rule of the law merchant and 
the rule established by the Negotia- 
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ble Instruments Law in this regard, 
where the check is negotiated with 
blanks still unfilled; that is to say, 
under the law merchant the pur- 
chaser for value of a negotiable 
instrument, with blanks unfilled, had 
the right or authority to fill in the 
blanks according to the terms upon 
which it was negotiated to him and 
enforce the check although the nego- 
tiation was in violation of authority; 
while under the Negotiable Instru- 
ments Law, such purchaser taking 
the instrument with blanks unfilled, 
is put on inquiry as to the authority 
to fill the blanks and, if filled up in 
excess of authority, he cannot enforce 
as a holder-in due course. Where, 


however, the trustee hiinself fills the 
blanks in an unauthorized way, and 
then negotiates, the innocent pur- 
chaser is protected under the Nego- 
tiable Instruments Law, as well as 


under the law merchant. 

The rule of the law merchant was 
thus stated by the Supreme Court 
of the United States in 1859 :* 

‘* Where a party to a negotiable 
instrument intrusts it to the custody 
of another with blanks not filled up, 
whether it be for the purpose to 
accommodate the person to whom 
it was intrusted, or to be used for 
his own benefit, such negotiable in- 
strument carries on its face an 
implied authority to fill up the 
blanks and perfect the instrument ; 
and as between such party and inno- 
cent third parties, the person to 
whom it was so intrusted must be 
deemed the agent of the party who 
committed such instrument to his 
custody—, or, in other words, it is 
the act of the principal, and he is 
bound by it.” 

The rule of the Negotiable Instru- 
ments Law is thus statedt : 


* Bank v. Neal, 22 How. 107. 
t Sec. 33 N. Y. Act. 
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‘‘ Where the instrument is wanting 
in any material particular, the person 
in possession thereof has a prima 
facie authority to complete it by 
filling up the blanks therein. «nd 
a signature on a blank paper 
delivered by the person making the 
signature in order that the paper 
may be converted intoa negotiable 
instrument operates as a prima 
facie authority to fill it up as such 
for any amount. In order, however, 
that any such instrument, when 
completed, may be enforced against 
any person who became a_ party 
thereto prior to its completion, it 
must be filled up strictly in accord- 
ance with the authority given and 
within a reasonable time. But if 
any such instrument after comple- 
tion, is negotiated to a holder in 
due course, it is valid and effectual 
for all purposes in his hands and he 
may enforce it as if it had been 
filled up strictly in accordance with 
the authority given and within a 
reasonabie time.” 


NEGOTIATION OF CHECK WITH AMOUNT BLANK 


An illustration of the change in 
the law merchant made by the 
above section is afforded by a recent 
decision of the Supreme Court of 
Massachusetts. * 

A check was brought to the man- 
ager of the Boston Steel Co. by the 
husband of the drawer. It was 
signed in blank as to amount and 
was filled up for the sum of $400, 
with the husband's consent. It was 
applied upon the husband’s debt to 
the steel company. The wife, who 
drew the check, claimed that she 
intrusted it to her husband to deliver 
to the payee in payment of her own 
debt. The court held, under the pro- 
visions of the Negotiable Instru- 
ments Law above quoted, that the 
check so taken with blank unfilled, 


* Boston Steel Co. v. Steurer, 20 B. L. J. 458. 
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was an incomplete instrument and 
enforceable only according to the 
actual authority given by the drawer 
to fill the blank. If the blank had 
been filled up before the check was 
negotiated, it would not lie in the 
maker’s mouth to set up that it 
was incomplete when delivered by 
the maker, but when the holder, to 
whom it was negotiated, received it 
in an incomplete condition, with 
blank unfilled, his rights depended 
upon the real authority given by 
the signer to the person with whom 
it was intrusted. 


NEGOTIATION WITH PAYEE BLANK. 


The above illustrates a check, with 
amount blank, negotiated with the 
blank unfilled. A case has, further- 
more, been decided in Virginia, since 
the Negotiable Instruments Law was 
enacted in that state, which will 
illustrate the case of a check, with 
payee blank unfilled, negotiated by 
the trustee-holder while the blank 
remains unfilled, showing that the 
purchaser will not take enforceable 
rights, where the negotiation has 
been in violation of authority, but 
that under the Negotiable Instru- 
ments Law, his rights are measured 
by the actual authority conferred 
upon the negotiator to whom the 
instrument has been intrusted. The 
Virginia case* involved a promis- 
sory note, but the same principles 
would apply to acheck issued under 
like circumstances. 

The facts in the Virginia case were 
these: Guerrant and Hughes were 
principal and surety, respectively, 
upon a promissory note, then out- 
standing in one of the two banks in 


Guerrant v. Hughes, 19 B. L. J. 94. 
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Danville. Shortly prior to maturity, 
a new note was executed by Guerrant 
and by Hughes, with the payee 
blank unfilled, it not being known 
at the time of execution, which of 
the two banks held the old note. 
The renewal note was delivered by 
Hughes to Guerrant with the under- 
standing that it should be negotia- 
ted or used at whichever one of 
the two banks that held the old 
note, for the purpose of taking up 
that note, and that the name of that 
bank should be inserted as payee 
Guerrant, however, negotiated the 
note to another Guerrant, for value, 
without informing him of the agree- 
ment between Hughes and himself, 
and the blank for the name of the 
payee was unfilled when the second 
Guerrant took the note. A few days 
after maturity Guerrant, the pur- 
chaser, presented the note to Hughes 
for payment, which was refused and 
afterwards, he inserted his own name 
as payee and sued Hughes upon the 
note. Under+the law merchant, as 
it formerly existed in Virginia* he 
could have recovered, but the Cor- 
poration Court of Danville held that 
the Negotiable Instruments Act had 
changed the law. It said: ‘ Before 
the passage of that act, the propo 
sition would not have been argued 
that where a party to a negotiable 
note intrusted it to the custody of 
another with blanks not filled, whether 
it had been forthe purpose to accom- 
modate the person to whom it was 
intrusted or to be used for his own 
benefit, such negotiable instrument 
carried on its face implied authority 
to any innocent holder to fill up the 
blanks and perfect the instrument. 


Es Frank v. Lilienfeld, 33 Grat. 377. 
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But this court is constrained to 
decide that since the adoption of the 
Negotiable Instruments Law, the 
privilege that the law merchant gave 
to the holder for value of a negotia- 
ble note to fill blanks in the instru- 
ment has been abridged; and he is 
now put upon terms, and must nego- 
tiate under restrictions, when taking 
an instrument wanting in any ma- 
terial particular upon its face. * * * 
When the note in action was pre- 
sented to the present holder, it 
contained the names of two persons, 
Guerrant and Hughes, who became 
parties prior to its completion. It 
was then an incomplete note upon 
its face, since no payee was named 
or indicated. It was an instrument 
‘wanting in a material particular.’ 
The place where the name of the 
payee should have been written was 
blank, and the first sentence of sec- 
tion 14 (33 N. Y. Act) makes an 
unfilled blank ‘a material particular’ 
in which the instrument was wanting. 
The holder and plaintiff had prima 
facie authority to fillin the name of 
the payee, but upon what terms? 
By the positive requirement of sec- 
tion 14, in order to enforce payment 
of the surety, Hughes, who was a 
party to the note before the blank 
was filled and the note completed, the 
blank must have been filled ‘strictly 
in accordance with the authority 
given’ by the said Hughes. The 
incomplete instrument presented to 
the plaintiff was notice that he must 
proceed at {his peril. * * * It 
follows from this view of the law 
that judgment will have to be for 
the defendant, Hughes.”’ 

UNDELIVERFD CHECK WITH BLANK UNFILLED. 


Concerning the filling of blanks in 
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checks in an unauthorized manner, 
we have noticed two results: one, 
if the person to whom the chec' has 
been delivered and intrusted, with 
blank or blanks unfilled, wrongfully 
fills up the blanks in an unauthor- 
ized manner and then negotiates the 
instrument, thus completed by him, 
to an innocent purchaser unaware 
that blanks were in the instrument 


- when delivered to the negotiator, the 


purchaser can enforce the instrument 
notwithstanding the wrongful filling 
of the blank or blanks. The section 
of the Negotiable Instruments Law 
which we have already quoted pro- 
vides: ‘‘ But if any such instrument 
after completion, is negotiated to a 
holder in due course, it is valid and 
effectual for all purposes in his 
hands, and he may enforce it as if 
it had been filled up strictly in ac- 
cordance with the authority given 
and within a reasonable time.”’ But, 
for a second result, if the instrument 
is negotiated with the blank still 
unfilled, or it is filled up by the 
negotiator in the presence of the 
purchaser, then the latter takes an 


_enforceable title only “‘if filled up 


strictly in accordance with the 
authority given.” 

There is another state of affairs 
based on checks with blanks unfilled 
wherein even an innocent purchaser 
is not protected, even though when 
negotiated to him, the blanks have 
been filled up and the instrument 
affords no notice that there is any- 
thing incomplete about it. We refer 
to the situation where an incomplete 
check has not been delivered, but 
has been lost by or stolen from the 
drawer while in an incomplete con- 
dition. In such event, even though 
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the blanks are filled up prior to 
negotiation, the innocent purchaser 
is not protected. The Negotiable 
Instruments Law provides the fol- 
lowing rule upon this point :* 

‘‘ Where an incomplete instrument 
has not been delivered it will not, 
if completed and negotiated, without 
authority, be a valid contract in 
the hands of any holder, as against 
any person whose signature was 
placed thereon before delivery.” 


Whenever a man draws and signs 
his check, but does not fully com- 
plete it in some material particular, 
as for example leaving the payee, or 
the space for amount blank, and at 
that stage parts with it, without 
his own volition,—it may be stolen 
from his desk or pocket, or blown 
from his desk through the window, 
or otherwise come into the posses- 
sion of a finder or thief—the instru- 
ment may prove a dangerous menace 
to the commercial world. While prac- 
tically susceptible of negotiation by 
finder or thief, who need but fill in 
the blank or blanks and complete 
the check, it is actually and legally 
not negotiable or valid; a mere 
waste piece of paper, carrying no 
rights to a purchaser or protection 
to the bank of payment. 


BLANK FILLING AND ALTERATION, 


The subject of alteration and for- 
gery of checks borders closely upon 
that of unauthorized filling of blanks, 
but will be considered in a subse- 
quent part of this treatise. 

TORN AND MUTILATED CHECKS. 


If a national bank note, or a gov- 


Sec. 34, N. Y. Act. 
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ernment note, is torn in half and 
pasted together, it will remain cur- 
reat and negotiable. But the rule is 
different with reference to a check 
thus defective; that is to say, the 
fact of a check having been torn or 
mutilated by some prior party is 
such a circumstance of suspicion as 
to put a subsequent purchaser or 
the bank of payment upon inquiry. 
It has been held in England where 
a check had been torn to pieces and 
pasted together again, and in this 
shape presented to the bank and 
paid by it without inquiry, that the 
laches of the bank was so great that 
it should bear the loss.* 

Of course, if the tearing or mutil- 
ation is accidental, and this fact is 
established, the validity of the check 
is not affected; but a torn and 
mended check, unexplained, is a sus- 
picious instrument; one which it is 
unsafe to purchase or to pay, with- 
out full investigation, or guaranty 
by a responsible holder of validity. 
Should the tearing have been acci- 
dentally done by a bona fide holder, 
after the check had come to his pos- 
session so as to remain a valid order 
or demand upon the bank still, no 
bank, we believe, would be held 
liable in damages to its depositor 
for refusing to honor such a check 
upon demand and until such time as 
the bank had opportunity to make 
full inquiry of the drawer concerning 
the holder’s right to payment. 


*Scholey v. Ramsbottom, 2 Camp. 


\ 485; 
Ingham v. Primrose, 7 C. B. N.S 82. 


(Continued in next number.) 
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SAVINGS DEPARTMENTS OF NATIONAL BANKS. 


[|= Journal is in receipt of nu- 

merous inquiries from officers 
of national banks in different States, 
making inquiry as to the power of 
a national bank to carry savings ac- 
counts; in other words, to do a 
savings bank business, Or operate a 
savings department as a branch or 
adjunct of the bank’s regular com- 
mercial banking business; asking fur- 
thermore whether there is anything 
in the law of this or that particular 
State to prevent. 

It is a well-known fact that many 
national banks in different parts of 
the country are now operating sav- 
ings departments, apparently un- 
questioned and unhindered by the 
Comptroller of the Currency; and 
many more are contemplating the 
operation of such a department. 
The following questions would, there- 
fore, seem pertinent for consideration 
and answer. 

1. Is it lawful, under the national 
bank act, for a national bank to re- 
ceive savings accounts or operate a 
savings department? 

2. If yes, is there anything in 
State laws to prevent? 

Upon the first question, while the 
national bank act was undoubtedly 
framed with the idea of providing 
for the organization and regulation 
of banks doing a commercial bank- 
ing business solely, and the conduct 
of the business of a savings bank is 
not within the purpose or spirit of 
the act, many national banks have, 
under the grant of power ‘“‘to make 


contracts” and to “‘carry on the 
business of banking * * * by re- 
ceiving deposits,’ not alone confined 
their operations to the receipt of 
commercial deposits subject to check, 
payable on demand, but have opened 
savings accounts not subject to 
check, but evidenced by pass-books, 
the deposits being payable on de- 
mand, but drawing interest if 
left a certain period, and being 
coupled with contracts or regula- 
tions entitling the bank at its op- 
tion, to require a notice of with- 
drawal to be given a specified period 
before payment can be demanded; 
or have issued time interest bearing 
certificates of deposit, under which 
the bank may, but is not required, 
to make payment before maturity, 
or demand certificates of deposit, 
containing clauses for payment of 
interest, if the money is left on de- 
posit for a certain time. 

Until some dissatisfied stockholder 
of a national bank raises and takes 
the question of the bank’s power to 
receive at interest and pay savings 
deposits in these ways, through the 
federal up to the supreme court of 
the United States, there will always be 
more or less question of the power 
of a national bank to so carry sav- 
ings accounts as a branch of its 
business, but the power is generally 
assumed to exist. 

The attitude of the Comptroller of 
the Currency upon the question may 
be gathered from the foliowing official 
communications : 
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In 1901, writing to a national bank 
in Pennsylvania thecomptroller said : 

“ Your letter of the 13th instant is 
received, asking whether your bank 
may do a savings business and pay 
interest on savings accounts not 
subject to check. 

‘In reply you are respectfully in- 
formed that there appears to be no 
legal objection to a national bank’s 
receiving deposits either in large or 
small amounts, payable upon notice, 
at the end of a stated period of time, 
or upon demand, or otherwise, and 
paying interest thereon to the de- 
positor. These deposits may be re- 
ceipted for by certificate of deposit, 
or by entry upon the pass. book of 
the depositor, as may be preferred. 
It isclear, however, that deposits of 
this character must be shown upon 
the reports of the bank, and loaned 
in the manner provided for in the 
National Bank Act. This would pre- 
vent a national bank from accepting 
real estate and other securities 
deemed judicious for savings banks. 

“While there is no legal objection 
to this course, it would be a matter 
for the board of directors to decide 
whether it is expedient, all things 
considered, to enter upon this line of 
business.” 

In 1903, again writing to the same 
bank: 


“Your letter of the 4th instant is 
received, asking whether a national 
bank can lawfully issue a certificate 
of deposit bearinginterest, anddrawn 
payable six months after date, and 
refuse payment of same until the 
expiration of the six months, or 
whether the certificate must be paid 
on demand. 

‘All deposits in a national bank 
are payable on demand, except when 
made the subject of contract. The 
right of a national bank to make a 
contract of the nature indicated is 
one for judicial determination. In 
the absence of any judicial decision 
to the contrary, it would seem that 
a_time deposit is payable at date of 
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maturity, and payment cannot be 
demanded sooner ” 

And so many inquiries were re- 
ceived by the comptroller, that the 
following circular form of letter was 
prepared by him and used in reply- 
ing to such inquiries: 

“Sirs 
“In reply to your letter of 

, relative to the right of 
a national bank to operate a sav- 
ings department, you are respectfully 
informed that there does not appear 
to be anything in the National Bank 
Act which authorizes or prohibits the 
operation of a savings department 
by a national bank. 

‘*Many national banks pay interest 
on deposits, the receipt of such de- 
posits being evidenced either by en- 
tries in the pass-books of the depos- 
itors or by issue of certificates of 
deposit, as may be preferred. De- 
posits of this character must be 
shown in the reports of the bank, 
and loaned in the manner provided 
by the National Bank Act. This 
would prevent a national bank from 
accepting realestatecollaterals which 
are deemed judicious for savings 
banks. All deposits, however, in a 
national bank are payable on de- 
mand, except when made the subject 
of special contract, but the right of 
a bank to make a contract of that 
nature is a matter for judicial de- 
termination. 

‘* The expediency ofa national bank- 
ing association, organized for the 
purpose of doing a business of dis- 
count and deposit, engaging in the 
business of a savings bank is one 
for consideration and determination 
by the board of directors.” 

“Respectfully, 


“ Comptroller.” 
The validity of time certificates of 
deposit, issued by national banks, 
has been upheld by State courts in 


numerous cases, no question of 
power to issue them being raised, 
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and the bank held obliged to pay 
them at the period of maturity and 
not sooner.* 

And, as the matter stands at pres- 
ent, it would appear that, practically, 
so far as the national bank act is 
concerned, the power exists in na- 
tional banks to receive deposits, not 
subject to check, evidenced by either 
pass-book or certificate, payable 
either on demand or on time, with 
interest where the deposit is left a 
certain time, and also to make con- 


* See B. L. J. March, 1903, p. 167. 
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The bankers of Minnesota keep 
alive their interest in the state or- 
ganization by the group system, 
each of the various groups of which 
the. state association is composed, 
itself having meetings during the 


year, at which important affairs, 
local and general, are discussed. 
The Bank Messenger, the Bulletin 
of the Secretary of the Minnesota 
Bankers’ Association, reports the 
doings of the various groups. The 
May issue, which has just come to 
us, contains a report of the proceed- 
ings at the annual meeting of group 
7, held at Renville in April, of group 
9, held at Moorhead in the same 
month, and of the annual meeting 
of group 2 held at Jackson on May 
4th. It also gives a forecast of the 
sixteenth annual convention of the 
state association to be held at Lake 
Minnetonka on June 21st and 22d. 
The full programme had not at the 
time of issue of the bulletin, been 
fully arranged, but as partially an- 
nounced, it includes an address by 
Senator Nelson on the ** Bankruptcy 
Law,’’ an address by Henry Clews 
of New York, on ‘Statements of 
Certified Public Accountants as a 
basis for credit,’’ a debate between 
the St. Paul and Minneapolis chap- 
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tracts requiring notice of withdrawal 
before payment. 

Aside from the national bank: act 
the serious question remains, where 
the laws of any State restrict the 
conduct of savings bank business to 
certain institutions, specially regu- 
lated, denying it to all others, how 
are national banks operating savings 
departments affected, if atall, by such 
State statutes ? 

This question will be considered in 
a continuation of this article in the 
next number. 


ASSOCIATION. 


ters of the American Institute of 
Bank Clerks, and an address by Mr. 
LaFrance, comptroller of the Amer- 
ican Surety Company of New York 
City on the ‘‘ Money Order System 
of the American Bankers’ Asso- 
ciation.” 

The secretary has issued a special 
communication to the members of 
the association concerning’ the 
matter of an excursion, leaving Min. 
neapolis at the close of the con- 
vention, going to Portland, (regon, 
via Banff, Laggan, Field, Glacicr, 
Vancouver, Victoria, Seattle and 
Tacoma. The round trip rate will 
be $45 and tickets returning will 
be good, via either the Soo. Pacific, 
Great Northern, Northern Pacific, or 
via Salt Lake and Denver. The 
sleeping car rate to the coast is $12 
per berth and the hotel rates will 
run from $3 to $5 per day. It is 
suggested that the party travel 
together as far as Portland and 
return individually from there, unless 
a sufficient number wish to return 
the same route. Bankers who may 
contemplate taking this trip should 
communicate with the secretary, Mr. 
Joseph Chapman. Jr.,at Minneapolis, 
as soon as possibie. 
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THE SUBJECT OF “NO PROTEST.” 


. Necessity and Utility of Protest. 
. Waiver of Protest and its Effect. 
. Legal Effect of “No Protest” on Draft. 


The Attitude of the Collecting Bank toward 
‘No Protest.” 


The Duty of the Collecting Bank. 


NECESSITY AND UTILITY OF PROTEST. 


B Ms institution of protest had its 
origin in the method adopted 

by merchants to prove the dis- 
honor of a foreign bill of exchange 
Beforea merchant in one country who 
had drawn a bill upon a merchant 
in another country which had been 
dishonored by non-acceptance or non- 
payment, could be compelled to take 
it up, the dishonor had to be proved 
to him in a satisfactory manner, and 
the only and exclusive method of 
proving dishonor to his satisfaction 
was by means of protest by a no- 
tary public. There first had to be 
a legal demand by a notary either 
for the money or for an acceptance, 
as the case might be, and upon refusal 
the notary was required to protest 
the bill for non-acceptance or non- 
payment; for, as said by a seven- 
teenth-century writer, speaking of 
the necessity of a protest for non- 
payment, “neither is the party that 
drew the bill bound, or liable, ac- 
cording to the customof merchants 
to repay the money unto him of 
whom he hath received the value, 
until such time as there doth appear 
a protest for non-payment, to prove 


that the party who accepted the bill, 
or he on whom it was drawn, hath 
not paid the money upon the bill of 
exchange.”’ 

This necessity of protest, as proof 
of dishonor of a foreign bill of ex- 
change, still exists; no other char- 
acter of proof will take the place of = 
it and, in this country, with tefer-. 
ence to this necessity, the states are... 
regarded as foreign to each other,;so * 
that a bill drawnin one state upona 
party in another is a foreign bill and 
requires protestin event of dishonor.* 

Protest as the sole method-of 
proving dishonor, has rye 
limited to foreign bills of exchafige. - 
When inland bills of exchange, prom-—,** 
issory notes and other negotiable = = 
instruments partaking of one or the ~~ 
other character came into use, the TI 
method of proving their dishonor " 
under the rules of the law merchant, 
founded on custom, was not, at first, } 
by protest, but by any legal proof ~« 
of demand and refusal. But the util- 
ity of notarial protest as a conveni- 
ent method of proof was soon recog- 

** Where a foreign bill appearing on its 
face to be such is dishonored by non-acceptance, 
it must be duly protested for non-acceptance, 
and where such a bill which has not previously 
been dishonored by non-acceptance is dishon- 
ored by non-payment, it must be duly protested 
for non-payment. If it is not so protested, the 
drawer and indorsers are discharged.” Neg. 

Inst. Law, Sec. 260, N. Y. Act. “An inland 
bill of exchange is a bill which is, or on its face 
purports to be, drawn and payable within this 


State. Any other bill is a foreign bill.” N. 1. 
L... See. 26%, M. 'Y.. At. 
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nized and we find throughout the 
country in the various states, stat- 
utes permitting and authorizing the 
protest of negotiable paper, other 
than foreign bills of exchange, in 
order to give to the holders of such 
instruments the same facilities of 
proof as were always afforded to the 
holders of foreign bills. These stat- 
utes, however, are only permissive, 
never compulsory; that is to say, 
the holder of a negotiable instru- 
ment, other than a foreign bill of 
exchange, may prove its dishonor by 
other means than notarial protest if 
he so desires; but is permitted to 
have it protested if he chooses and 
to have the benefit of the notarial 
protest as evidence,+ and this method 
of proof of dishonor of other than 
foreign bills by notary’s certificate 
has come to be the customary meth- 
od. In this connection it may be 
added that, unless a statute posi- 
tively so provides, the notary’s cer- 
tificate of protest is not evidence of 
notice of dishonor or notice of pro- 
test. A notary may give notice of 
dishonor ofa bill which he has pro- 
tested and so certify in his certificate, 
but unless the statute of the state 
where the protest is made expressly 
provides that the notary’s certificate 
shall be evidence of notice, as well 
as of protest, the probative force of 
the protest is limited to the fact of 
dishonor ; it will not prove notice of 
dishonor, but this must be proved 
independently. In some states the 
statutes provide that notice of dis- 





+** Where any negotiable instrument has been 
dishonored it may be protested for non-accep- 
tance or non-payment, as the case may be; but 
protest is not required except in case of foreign 


bills of exchange.” 
act. 


N. 1. L., Sec. 69, N.Y. 
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honor may be given by a notary as 
part of his official duty and thata 
certificate of notice shall be proof 
thereof ; in others there is no such 
provision and the notary’s certifi. 
cate is proof of protest only, not of 
notice. 


WAIVER OF PROTEST AND ITS EFFEC’ 


Parties to negotiable instruments 
sometimes waive the protest. The 
waiver may be written or printed in 
the body of the instrument at the 
time it is executed and then it be- 
comes a part of its terms and of the 
contract of those who subsequently 
indorse the paper. Sometimes the 
waiver is written or printed over 
the signature of an indorser and in 
such case there has been a conflict 
of authority whether it binds all sub- 
sequent indorsers, or only the in- 
dorser over whose signature it ap 
pears. The rule now prevailing is 
that expressed by the Negotiable In- 
struments Lawthat where the waiver 
is written above the signature of an 
indorser, it binds him only.* 

Where protest is waived, the legal 
effect is not only to dispense with 
the formal protest, but also of pre- 
sentment of the instrument and of 
notice of itsdishonor. This hasbeen 
held in numerous cases and is now 
made a rule of the Negotiable In- 
struments Lawt as follows: 


““A waiver of protest, whether in 
the case of a foreign bill of exchange 
or other negotiable instrument, is 
deemed to be a waiver not only of 
a formal protest, but also of pre- 


* «Where a waiver is embodied in the instru- 
ment itself, it is binding upon all the parties; 
but where it is written above the signature ol 
an indorser, it binds him only.” N. I. L., Sec. 
181, N. Y. Act. 

+ Sec. 182, N. Y. Act. 
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sentment and notice of dishonor.”’ 


LEGAL EFFECT OF “NO PROTEST ” ON DRAFT. 


There will frequently be found on 
drafts or checks, either printed as 
part of the instrument or written 
thereon, the words ‘“‘no protest’’ or 
“no pro.”’ The legal effect of these 
words has come up in a few cases 
and the decision has been that they 
constitute a waiver of protest. 

In a Kentucky case* a draft had 
written across its face,*‘no protest.’ 
The drawer was sued on the draft 
and he contended that he was not 
liable as it had not been protested. 
The court held that such words con- 
stituted a waiver of protest. 

In a North Carolina caset+ an in- 
dorser was sued upon an inland bill 
of exchange upon the left margin of 
which were the words ‘no protest.’’ 
The indorser claimed he was dis- 
charged because of failure to give 
him notice of dishonor, but the court 
said: ‘‘The words ‘No protest’ 
written on the margin of this draft 
must have been put there with an 
object,and we can conceive of none 
other than to dispense with the notice 
of presentment and refusal to pay, 
otherwise it is unmeaning.”’ 

These cases, then, are authority for 
the proposition that when the words 
‘no protest’’ are written across 
the face of a draft, or when they are 
written or printed on the margin of 
the draft, they constitute a waiver 
of protest. Sometimes the “ no pro- 
test’ instruction, or waiver, is 
upon a perforated stub upon the 
end of the draft, coupled at times 
with the instruction ‘‘ Take this off 
before presenting;’’ and sometimes, 


* Citizens Bank v. Millet, 15 B. L. J., 225. 
+t Shaw v. McNeill, 95 N. C., 535. 
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again, the words “No protest” are 
written ona slip of paper and pinned 
to the draft. 

We think the legal effect of these 
words attached to the draft in such 
form as to be readily removed would 
be held to be the same; that they 
constitute a waiver of protest bind- 
ing on all parties through whose 
hands the draft, containing the *‘No 
protest’’ passes. But at the same 
time these detachableforms of waiver 
would be dangerous to be relied on 
as, if detached, it might be difficult 
to prove the waiver as against a 
prior party in order to hold him 
liable where protest was omitted. 
And this brings us to 

THE ATTITUDE OF THE COLLECTING BANK 

TOWARD “NO PROTEST.” 

Bankers as collecting agents of 
drafts and other negotiable paper 
generally forwarded accompanied by 
letters of transmission, have had 
many disputes and controversies 
with respect to the weight to be 
given to the ‘ No protest’’ waiver 
as an instruction not to protest. 
Many have taken the view that, 
often being in a detachable form and 
dangerous to be relied on as a 
waiver of protest, it should be dis- 
regarded and the item protested, 
unless the collecting bank has been 
specifically instructed not to protest 
in the letter accompanying the draft. 
Many banks have had printed on 
their forms of letters of transmittal, 
“‘protest all items unless otherwise 
instructed,’”’ or some other similar 
form of words intended to convey to 
their correspondents the instruction 
to disregard the ‘‘No protest ”’ and 
to protest all such items unless spe- 
cifically instructed by letter not to 
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protest. Many other bankers have 
taken the view that the “No pro- 
test’? on the draft, is, of itself, a 
valid and sufficient instruction not 
to protest, where nothing to the con- 
trary is contained in the letter of 
transmission, and should be fol- 
lowed and protest omitted. 

We select from correspondence 
which has come to us from time to 
time, certain extracts which will show 
the differing views of bankers upon 
these subjects : 

A cashier writes: 

‘*Some two months since, we received 
from a bank a draft for collection 
which had a no protest tag at- 
tached, but nothing was said in the 
letter as to whether we should or 
should not protest the item. Pay- 
ment of the draft having been refused, 
we returned the same to the bank 
without protesting it. Thedraft was 
immediately returned to us with a 
letter stating that we were remiss in 


our duty and directing us to make 
demand and protest thedraft at once. 
Three days ago we received a letter 
from a bank containing several items 
for collection, among which was a 


draft bearing several indorsements 
and attached to the draft was a 
similar no protest tag, the letter, 
as in the former case, not saying 
anything about protest. As pay- 
ment on this draft was refused we 
protested it and deducted the fees 
from our remittance to the trans- 
mitting bank. To-day we received a 
letter from the bank returning the 
certificate of protest and requesting 
us to remit the fees on the ground 
that we should not have protested 
the draft. Was the course taken by 
us with the first, or the last draft, 
the proper one under the circum- 
stances and should we remit the 
fees?”’ 


Here is another: 


“We received from a _ correspond- 
ent anitem forcredit. The item was 
drawn at sight with billof lading for 
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car of flour attached. Printed across 
the end of the draft were the words 
‘No protest, remove before present- 
ing.’ The letter enclosing this item 
to us contained printed instructions 
as follows: ‘Protest all paper unless 
otherwise instructed by us.’ The 
item was protested for non-accept 
ance, also for non payment. Maker 
of draft now claims we had no right 
to protest on account of ‘ No pro. 
eed instruction on draft. How is 
it?”’ 

Another banker gives us the fol- 
lowing expression of opinion: 

‘“‘Wherever a no protest instruc. 
tion is attached to the draft in such 
a way thatit can be removed and 
render its identification with thedrait 
difficult, there is but one safe way 
for all parties and that is for the 
sending bank to clearly list the paper 
and in the same letter give instruc- 
tions to ‘No protest ;’ and in all 
other cases the receiving bank should 
hand to a notary. Of course if ‘ no 
protest’ or any words amounting to 
the same thing, are written or print- 
ed on face or back of bill, then it is 
part of the paper and every party 
to the paper must take its history 
from its eight corners.” 

Another banker writes: 

‘A few days since we received for 
collection a draft with the printed 
words on one end ‘No protest. Take 
this off before presenting.’ The draft 
was refused on presentment and in 
accordance with this printed notice 
we departed from our usual custom, 
and returned the draft to the send- 
ing bank without protest. They 
have written us that we should have 
protested the draft. !here was no 
such instruction in their letter of 
transmission. Please give your opin- 
ion.” 

The following from the cashier of 
a sending bank: 

“If aslip reading as follows: ‘No 
protest, return promptly if not paid 
at maturity’ was attached to an 
item included with several others 
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and sent to a correspondent for col- 
lection, would the correspondent be 
justified in removing such slip, pro- 
testing the item and charging us 
with the fees? We hold that our 
correspondent had a right to refuse 
credit on the item and enter same 
for collection, but after giving us 
credit they were bound by the in- 
structions on the slip and had no 
right to charge us with the fees. 
Kindly answer,” etc. 

A bank president writes : 

“This bank frequently receives col- 
lections from correspondents who 
instruct to protest or no protest, 
regardless of the no protest attach- 
ment that generally accompanies 
the collection. We have one corre- 
spondent who says ‘Pay no atten- 
tion to those attachments printed on 
the end ;’ ‘Be governed by our 
instructions.’ Now in such cases we 
are governed by the instructions of 
the one we receive it from, regard- 
less of any back of them. This seems 
to us the proper way.” 

A collecting bank issues the follow- 
ing printed circular to its corre- 
spondents: 


“This bank would respectfully give 
notice that it cannot hereafter hold 
itself responsibie tor the costs in- 
curred in protesting items upon 
which waiver of protest is desired, 
unless the ‘ no protest’ slip is firmly 
attached to the items and the waiver 
be plainly mentioned in the letter 
of enclosure.” And the question is 
asked: ‘*Would the sending of such 
a circular be an absolute protection 
to the sending bank—on the point 
covered—in case it could be proved 
the circular had been received?” 

A cashier writes: 


“Our bank receives in the mail for 
collection a check on another bank 
here, bearing indorsement of payee, 
of another party and of forwarding 
bank. Across the face of the check 
is written in red ink ‘no pro,’ but 
nothing is said about omitting pro- 
test in letter of transmittal. Pay- 
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ment is refused and our notary pro- 
tests check according to our regular 
custom. Correspondent bank now 
objects to being charged with protest 
fees. Are the fees chargeable in such 
case? ”’ 

A bank president writes: 

“A bill of exchange received by 
this bank for collection was duly 
presented to the drawee and pay- 
ment refused. It was not protested 
because the words ‘No protest’ were 
written on the face of the bill at the 
left margin. Our correspondent con- 
tends we should have protested. 
Nothing was said on the subject in 
the accompanying letter. Are not 
such words a waiver of protest? ”’ 

A cashier writes : 


“This bank received a check for 
collection having the words ‘ protest 
waived ’ as part of the printed form. 
Check was not protested. Our cor- 
respondent contends that this is not 
sufficient to waive protest of the 
item; that it must be confirmed in 
the letter or the item must be pro- 
tested.” 

In addition to the above, in 1890, 
the American Bankers’ Association 
in convention at Saratoga, adopted 
the following resolution: 

‘“‘Resolved, that in forwarding any 
paper on which protest has been 
waived, directions not to protest 
should be embodied in writing, in the 
letter of transmittal, and the ques- 
tion of the duty of the collecting 
bank not left dependent upon a mere 
memorandum ticket which may be- 
come detached and thus lead to com- 
plications and errors.” 


THE DUTY OF THE COLLECTING BANK. 


We have heretofore seen that the 
legal effect of the words ‘No pro- 
test” written or printed on an item 
are a waiver of protest, binding 
on all parties, against whom the 
waiver be proved. Further, that 
among collecting bankers, whose 
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business it is to forward and to re- 
ceive drafts and other items for col- 
lection, there is, in many cases, dis- 
satisfaction with the ‘‘No protest”’ 
as a sufficient instruction that pro- 
test be omitted, and also wide dif- 
ferencés of opinion as to whether it 
should be followed, or disregarded, 
in the absence of specific instructions 
n the accompanying letter of trans- 
mission. In some cases, bankers who 
have acted upon the “‘ No protest ”’ 
solely as a sufficient instruction, 
have been charged with neglect of 
duty by the sending bank ; in other 
cases, where they have disregarded 
it, and protested the item, the send- 
ing bank has contended that they 
should not have protested in view 
of the ‘“‘ No protest’ and have no 
right to charge the notary’s fees. 

Now what should be the rule of 
conduct by the collecting bank re- 
ceiving a ‘“‘No protest”’ item, with 
reference to protest or its omission? 

In cases where there is no instruc- 
tion not to protest either by slip or 
letter, it is, in general, the duty ofa 
bank, holding an item for the pur- 
pose of collection, to protest the 
paper in the exercise of due diligence 
in behalf of its principal; but gen- 
erally speaking, according to the 
decisions, a collecting bank not spe- 
cifically instructed, is bound to pro- 
test the paper only when protest is 
necessary to preserve the owner’s 
recourse against the parties contin- 
gently or secondarily liable to him. 

Coming, then, to the rule of duty 
or conduct of a collecting bank re- 
ceiving an item ‘‘ No protest”’: 

The first rule for guidance, we 
think, is to always obey instructions 
of the sending bank, the immediate 
principal. If an item is received 


LAW JOURNAL. 


bearing ‘No protest’ on its face, 
but the sending bank in its letter of 
transmission specifically instructs the 
receiving bank to protest the item, 
this instruction should be followed 
and the item protested, regardless 
of the ‘‘No protest’’ on the item. 
Or if the letter of transmission in- 
structs not to protest, thereby con- 
firming the ‘ No protest’’ waiver 
then, of course, protest should be 
omitted. In brief, the instructions of 
the sending bank in its letter of 
transmittal should always be obeyed. 
And we think, in this connection, 
that when the sending bank, instead 
of giving a particular instruction to 
protest a “‘No protest”’ item, gives 
a general instruction to a receiving 
bank by a notice or clause printed 
on its letters of transmission “ Pro- 
test all items unless otherwise in- 
structed in letter,’’ or words to sim- 
ilar effect, this, equally, should be 
regarded as an instruction to pro- 
test items bearing ‘No protest,” 
in all cases where the letter of trans- 
mission did not direct that no pro- 
test be made. 

But the remaining practical ques- 
tion arises: In the absence of any 
general or specific instruction, on 
the subject of protest, in the letter 
from the sending to the receiving 
bank, and the latter bank has only 
the draft itself for its guidance, and 
such draft with ‘‘ no protest” on it, 
is received for collection, should the 
words ‘No protest ’’ be regarded as 
of themselves, a sufficient instruction 
not to protest, and a waiver of pro- 
test, and be followed; or should they 
be disregarded and protest made? 

From the legal standpoint ‘“‘No 
protest” is a waiver of protest. 
From the standpoint of many bank- 
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ers the words “No protest” ona 
draft mean nothing, and should be 
disregarded, and the general custom 
of protesting all items should be 
followed, unless the sending bank in 
its letter instructs that no protest 
be made; but many more, on the 
other hand, take the view that ‘‘No 
protest’’ means just what it says 
and should be followed, not only 
because it is a waiver of protest 
by the parties to the paper but 
because, being forwarded with that 
instruction on it by the sending to 
the receiving bank, it is fair to as- 
sume that the sending bank means 
that the receiving bank shall act ac- 
cording to the waiver on the face of 
the item. 

Now, as between the conflicting 
opinions of bankers on the one hand, 
and the law on the other, the law 
governs as providing a rule of con. 
duct. The law, in reality, has been 


built up out of the disputes of men. 
When controversies arise which can- 


not be settled amicably, it is the 
courts of justice that are appealed 
to, to render judgment, and their 
pronouncements of what is law gov- 
erning the particular transaction are 
rules, which govern future, similar 
transactions. Down to the present, 
with reference to ‘‘ no protest” on 
an item, the courts have held it a 
waiver of protest, binding parties 
otherwise contingently liable, without 
protest. And should a legal contro- 
versy arise in the future between a 
transmitting bank, principal, and a 
receiving bank, collecting agent, the 
one charging neglect of duty by 
omission of protest, (although it is 
difficult to conceive how damage 
could result from not protesting a 
protest waived item), the other 
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claiming justification by reason of 
the words “‘ no protest ” on the item; 
or reversing the transaction, the 
principai contending the ‘“ no pro- 
test ’’ on the item was an instruction 
and waiver which should have been 
regarded, and the collecting bank 
agent contending, to the contrary, 
that it amounted to nothing, and 
that it had a right to protest and 
to recover the fees therefor, the con- 
clusion seems almost inevitable that 
the courts would hold that an item 
‘“‘no protest,’’ being a waiver of 
protest, justified, in the one case, the 
omission to protest and,in the other, 
made protest unnecessary, so that 
the fees would not be recoverable. 

Then should the collecting banks in 
all cases omit protest, where the item 
is ‘‘no protest’’ and letter of trans- 
mission is silent upon the subject? 

The practical way of dealing with 
such items, we think, is this: When- 
ever ‘‘no protest”’ is printed as 
part of an item, or is otherwise so 
fixedly and undetachably a part of 
its terms that it cannot be separated 
from the item without constituting 
a material alteration of a negotiable 
instrument, the bank, receiving the 
item for collection, should omit the 
protest, in the absence of instructions 
from the sending bank. 

But whenever the ‘‘ no protest ”’ is 
attached to the item in a detachable 
form so that, being taken off and 
lost, it might be difficult to prove 
that protest had ever been waived 
and recourse upon prior parties might 
be endangered, then, although the 
legal effect of the ‘‘ no protest” re- 
maining undetached would be a waiver 
of protest, the rule of business pru- 
dence would dictate that the item be 
protested to save all question. 
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COLLECTIONS AND BANK FAILURES. 


|= practice of collecting negotia- 

ble paper owned by a holder 

in one part of the country and 
payable in some other part, through 
chains of banks, has given rise to 
legal questions of various kinds. 
Among others, those involving the 
right to the paper or its proceeds 
where some bank in the chain is in- 
solvent and has failed, come up for 
decisioninnumerouscases. Of course, 
in theory, every bank should be 
sound and financially able to pay in 
full all its obligations and the im- 
provement in state and national 
banking systems of regulation and 
supervision is tending towards that 
end, but actually, as conditions have 
been in the past, and still are, banks 
do sometimes fail, and then contro- 
versies are bound to arise between 
conflicting claimants to the paper, 
or its proceeds, by reason of entan- 
glement, in some way, with the assets 
of the failed institution. 

When the owner of paper payable 
at a distance entrusts it with his 
bank for collection, but indorses it 
generally or unrestrictedly, he con- 
fers apparent title to the paper, upon 
the bank; and if that bank fails or 
some other bank fails to which the 
paper. has been similarly indorsed, 
the owner may lose his right to the 
proceeds as against some indorsee 
who has given value for the paper 
to the failed bank which, so far as 
the paper shows, is itself the owner. 

To obviate this, it has been the 
practice in many instances for the 


owner of paper to endorse it ‘‘for 
collection;’’ thus proclaiming to all 
subsequent takers that ownership 
remains in him, and the bank to 
which it has been indorsed, is merely 
agent to collect and has no property 
rights in the instrument. But an 
obstacle to this method of retaining 
title by restrictive indorsement is 
imposed by many of the clearing 
houses of the country which exclude 
paper bearing restrictive indorse- 
ments from their clearings unless 
guaranteed, for the reason that a 
bank collecting paper, as agent, under 
restrictive indorsement is not re- 
sponsible for genuineness of prior 
indorsements, as it would be if the 
paper was indorsed to it unrestrict- 
edly. Furthermore, even where the 
owner does indorse his paper “for 
collection,’’ he is not always sure of 
the proceeds, for sometimes the 
courts have held, in cases where the 
paper has been collected by a bank 
which has failed with the proceeds 
still in its hands, that that bank is 
merely debtor for the proceeds, and 
that the owner is not entitled there. 
to, as a trust fund, but must share 
pro rata with the other creditors, 
and again, where the proceeds re- 
main a trust fund, it has been, fur- 
thermore, sometimes held that they 
have been so intermingled with the 
trustee’s assets as to be untraceable 
and their identity lost. It must not 
be understood that the cases on 
these intricate questions are all uni- 
form; on the contrary there is much 
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conflict of judicial opinion upon the 
subject. 

The purpose of this article is not 
to make an exhaustive analysis of 
the various situations involving 
right to proceeds of a collected item 
as affected by bank failures, but 
simply to notice one particular line 
of cases dealing with a particular 
situation, namely, where the original 
owner of an item, say a bank, has 
indorsed it unrestrictedly to another, 
say a middle bank, which bank has 
indorsed it to a third bank at the 
place of payment, banks one and 
two, and banks two and three, hav- 
ing reciprocal accounts, and where, 
by reason of the failure of the mid- 
dle bank, at a time when it is in- 
debted to the third bank, a contro- 
versy springs up between bank one 
and bank three concerning which has 
the better right to the item, or the 
money represented thereby. 

Many yearsago the Supreme Court 
of the United States gave full con- 
sideration to this question, and de- 
clared certain rules for guidance 
which have been largely followed in 
the settlement of such controversies.* 
The case grew out of the failure of 
the Commonwealth Bank of Mas- 
sachusetts. It appears that the New 
England Bank, owner of certain paper 
payable in the District of Columbia 
indorsed it generally, or unrestrict- 
edly, to the Commonwealth Bank, 
and that bank forwarded the paper 
to the Bank of the Metropolis in the 
District of Columbia, the two last 
named banks having current recip- 
rocal accounts, mutually sending 
each other paper forcollection which, 
when paid, was credited to the send- 


Bank of Metropolis v. New England Bank, 
1 How. 234; 6 How. 212. 
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ing bank, the balance sometimes 
being in favor of one, and some- 
times of the other bank. When the 
Commonwealth Bank failed, it was 
indebted to the Bank of the Metrop- 
olis on the current account $2,900, 
and the question was whether that 
bank had a right to retain the pro- 
ceeds of the paper then in its hands, 
which was the property of the New 
England bank and which had been 
delivered tothe Commonwealth Bank 
merely for collection, but indorsed 
unrestrictedly, to cover such balance 
of account. The rules formulated by 
the Supreme Court of the United 
States were as follows: 

1. If, upon the whole evidence 
before them, the jury should find that 
the Bank of the Metropolis, at the 
time of the mutual dealings between 
them, had notice that the Common- 
wealth Bank had no interest in the 
bills and notes in question, and that 
it transmitted them for collection 
merely as agent, then the Bank of 
the Metropolis was not entitled to 
retain against the New England 
Bank for the general balance of the 
account with the Commonwealth 
Bank. 

2. And if the Bank of the Metrop- 
olis had not notice that the Com- 
monwealth Bank was merely an 
agent, but regarded and treated it 
as the owner of the paper transniit- 
ted, yet the Bank of the Metropolis 
is not entitled to retain against the 
real owners, unless credit was given 
to the Commonwealth Bank, or 
balances suffered to remain in its 
hands to be met by the negotiable 
paper transmitted or expected to be 
transmitted in the usual course of 
the dealings between the two banks. 
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3. But if the jury found that, in 
the dealings mentioned in the testi- 
mony, the Bank of the Metropolis 
regarded and treated the Common- 
wealth Bank as the owner of the 
negotiable paper which it trans- 
mitted for collection, and, had no 
notice to the contrary, and upon the 
credit of such remittances made or 
anticipated in the usual course of 
dealing between them, balances were 
from time to time suffered to remain 
in the hands of the Commonwealth 
Bank, to be met by the proceeds 
of such negotiable paper, then the 
Bank of the Metropolis is entitled 
to retain against the New England 
Bank for the balance of account 
due from the Commonwealth Bank. 

Under these rules we see that where 
a bank has been vested with the ap- 
parent ownership of negotiable paper 
by unrestricted indorsement to it 
(although in reality merely holding 
it as agent) not only is it within its 
power to negotiate it away for cash— 
in which case it is clear to everybody 
that the purchaser would take title 
as against the former owner—but 
where the bank has a credit balance 
in its hands in favor of a bank to 
which it sends the paper, which bal- 
ance is suffered to remain, to be met 
by the proceeds of paper either trans. 
mitted or anticipated in the usual 
course of dealing, the permitting such 
balance to remain gives it the same 
right to the paper or its proceeds, as 
against the former owner, as if it was 
an actual cash purchaser. 

This decision was rendered over a 
half century ago, in 1848. 

We will take a long jump over the 
intervening period without bringing 
into view many subsequent decisions, 
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and come down to the present ti: 
simply to notice two decided cases 
which have recently been rence 
upon this same situation—where the 
original owner parts with the appar- 
ent title to his paper, although in 
reality remaining owner and deliver- 
ing it merely for collection, and the 
middle bank to which it has been 
entrusted, after forwarding it for col- 
lection to a third bank, fails, owing 
the latter a balance of account, or 
otherwise indebted to it, can the third 
bank retain the paper or its pro- 
ceedsas against the claim of the orig- 
inal owner. 

One of these cases is decided by 
the Supreme Court of Michigan and 
came up out of the failure of the 
City Savings Bank of Detroit, the 
middle bank in the transaction. 
The other case is decided by the 
appellate division, first department, 
of the New York Supreme Court, 
and had its origin in the failure of 
A. Ives & Sons, also the middle 
concern through whose hands _ the 
paper passed. Thedecisions in these 
two cases will prove instructive as 
showing the latest developments in 
the law. 

In the Michigan case, the first bank 
was the payee of a_ sight draft 
which it indorsed unrestrictedly to 
the middle bank ‘‘Pay City Savings 
Bank, Detroit, or order,’ although 
its private letter of instruction 
showed that the draft was delivered 
“for collection, credit and advice,” 
which meant that it was not to be 
credited with the amount until the 
collection was actually made. The 
middle bank forwarded the draft to 
a third bank at the point of pay- 


*See pages 327 and 331 this number. 
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ment. Its own indorsement was of 
the restrictive, agent-creating char- 
acter: ‘Pay to the order of any 
state or national bank;”’ and its 
accompanying letter of instruction 
was that the draft was sent ‘for 
collection and credit.’” The third 
bank collected the draft on Satur- 
day, February 8, 1902, and mailed 
a notice to the middle bank, the 
City Savings, of credit of the amount 
to its account. The City Savings 
Bank had ceased to do business at 
opening time Monday, February 10, 
and this notice reached the Banking 
Commissioner in whose hands the 
bank was. At the close of business 
on February 8th, the third bank 
had a credit balance in the hands 
of the City Savings Bank of up- 
wards of $1,300, including a deposit 
of $700 made on that day. The 
amount of the collected draft was 
$467.50. 

The Supreme Court of Michigan 
was called upon to decide whether 
the third bank was entitled to re- 
tain this $467.50, as against the 
original owner. It decides that it 
was. The decision proceeds along 
these lines: A bank has a lien on 
all moneys, notes and funds of a 
customer in its hands for unpaid 
indebtedness. This rule entitled the 
third bank to a lien upon the pro- 
ceeds of the draft as against the 
middle bank, unless it had notice 
the latter was merely an agent for 
collection and did not own the 
paper. As to the third bank’s right 
of lien against the first bank, the 
real owner, that bank’s indorsement, 
being unrestricted, conferred prima 
facie ownership upon the middle 
bank, and the instructions sent by 
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that bank “for collection and cred- 
it’ did not impugn this apparent 
title. Under the course of dealing 
between the banks, while the pro- 
ceeds were not to be credited until 
collected, when collected they were 
to be credited,and not set apart as 
a special fund to*be remitted spec- 
ially. Although before collection the 
third bank did not take title, but 
was mere agent for collection of the 
draft, upon collection and credit of 
the proceeds, the title passed to it, 
and the right thereto was not lost 
because the middle bank had failed 
before notice of the credit reached 
it. The court then reviews and ap- 
proves the doctrine of the Supreme 
Court of the United States as ap- 
plicable to the state of facts before it. 

These considerations led the court 
to the conclusion that the third bank 
was entitled to the proceeds as 


against the first bank, unless there 
was something special in the trans- 
action that would charge it with 
notice that the middle bank was 


agent and not owner, or some other 
special reason for depriving it of 
such right of lien. Two special con- 
tentions were urged in denial of its 
right to the proceeds, which were 
considered by the court. One was 
this: While the draft had been in. 
dorsed unrestrictedly to the middle 
bank, that bank had stamped upon 
its face ‘‘City Savings Bank. Col- 
lection, No. 4627, Detroit, Mich.’’ 
The court denies the contention that 
this stamp notified the third bank 
that the middle bank was not own- 
er, but merely agent for collection. 
The other contention was: The 
draft had been mailed January 31 
and was not collected until February 
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8. The printed letter of instructions 
from middle to third bank contained 
the clause “Return at once if not 
paid.” This was not done, but the 
draft being drawn against a car of 
grain which had not arrived, the 
third bank held the draft until the 
grain arrived, then collected it. 
The court denies the contention that 
the third bank disobeyed the instruc- 
tions to return the draft promptly, 
hence was not entitled to retain the 
proceeds, holding that it was justi- 
fied by the course of dealing in such 
cases in holding the draft until the 
grain arrived. 

The facts of this case, more fully 
set forth in the published report, 
show a set of circumstances under 
which a third bank is held entitled 
to retain the proceeds of a draft, 
belonging to a first bank, for the 
indebtedness to it upon general bal- 
ance of a middle bank which has 
failed. 

Let us now examine, briefly, the 
New York case. 

Here, parties in Michigan—let us 
call them the first bank for purpose 
of illustration—made their sixty-day 
draft payable to order of Ives & 
Sons (middle bank) drawn upon a 
New York firm, and delivered the draft 
to Ives & Sons for purpose of collec- 
tion only. But while in reality the 
latter were agents for collection, the 
form of the draft conferred apparent 
ownership upon them. Ives & Sons 
indorsed the draft to a third bank 
in New York, and enclosed it witha 
letter stating it was sent “for collec- 
tion and: credit.” The third bank 
procured the acceptance of the draw- 
ees, but before maturity of the?draft, 
Ives & Sons (the middle bank, so 
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to speak) had failed, being then in- 
debted in a considerable sum to the 
third bank. After the failure and 
before maturity, the third bank was 
notified by the owners that Ives & 
Sons had merely held the draft for 
collection, and its return was de. 
manded. The third bank refused, 
demanded payment of the acceptors 
at maturity, and after protesting 
the draft, brought suit against the 
acceptors thereon. The third bank 
held a collateral note of Ives & Sons 
in which they gave the bank a lien 
upon all their property or securities 
coming to possession of the bank at 
any time, and also upon balance of 
their deposit account. 

The case involved the question 
whether the New York bank (third 
bank) had an enforceable title to 
the draft, which would deprive the 
original owners of the money repre- 
sented thereby. 

The decision, in this case, is against 
the third bank and in favor of the 
original owners. The reasoning pro- 
ceeds as follows: Ives & Sons, the 
middlemen, were in reality agents, 
and their delivery of the draft to 
the New York bank was coupled with 
the instruction to collect and credit. 
Having procured the acceptance, 
that bank could take no further 
steps, save to collect it when due, 
when it was authorized to credit the 
amount to Ives & Sons. Until ma- 
turity, the New York bank held the 
draft merely as agents, and did not 
have the power to make use of it 
prior to collection, either by credit- 
ing itto Ives & Sons, or making ap- 
plication of it upon their indebted- 
ness. Before maturity, the true own- 
er gave actual notice of his owner- 
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ship, and the transfer to the New 
York bank having been restricted by 
the instruction to collect and credit, 
and the actual owners having given 
notice of their rights before anything 
of value had been parted with, or 
rights secured by the third bank, the 
law protects them in their rights. 
The two decisions we now publish 
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afford instructive reading upon the 
general subject and an insight into 
the numerous ways in which ques- 
tions arise involving right to pro. 
ceeds of drafts, as between undis- 
closed first owner, and third collect- 
ing bank, when an intermediary, in- 
debted to the third bank, has failed. 


OVERDRAFTS AND WRONGFUL COMMISSIONS BY OFFICERS. 


HE New York legislature has 

amended Section 600 of the 

Penal Code which made it a mis- 
demeanor for a bank officer to know- 
ingly overdraw his account and there- 
by wrongfully obtain the bank’s 
money. The old Section 600, as it 
has stood on the statute book for 
many vears, provided : 


Sec. 600. Bank officer overdraw- 
ing his account.—An officer, agent, 
teller or clerk of any bank, banking 
association or savings bank, who 
knowingly overdraws his account 
with such bank, and thereby wrong- 
fully obtains the money, notes or 
funds of such bank is guilty of a 
misdemeanor. 


The amended law, full text of which 
is published elsewhere in this number, 
enlarges the specification of officers 
to whom the act has application, by 
adding ‘director’? and ‘‘employee;”’ 
also enlarges the list of institutions 
to which the act applies by adding 
“trust company;”’ and enlarges the 
scope of the act, which formerly ap- 
plied only to the transaction of over- 
drawing his account by a bank officer, 
by further making it a crime for the 
officer to ask for, receive or agree to 
receive, a commission or gratuity 
from any person for procuring or en- 


deavoring to procure for such person 
a loan from the bank, or a purchase 
or discount of his paper, or for per- 
mitting such person to overdraw his 
account. 

One notable omission in the amended 
law is the taking out of the word 
‘“‘ wrongfully.’’” The old law made it 
a misdemeanor for a bank officer 
to knowingly overdraw his acconnt 
‘“‘and thereby wrongfully obtain the 
money”’ of the bank. The new law 
makes it a misdemeanor for an officer 
to knowingly overdraw his account 
“and thereby obtain the money”’ of 
the bank. The significance of the 
omission of this word “ wrongfully” 
may be seen from the language of the 
New York Supreme Court of General 
Term in a case* which came up 
under the old law, in which the court 
said : 

‘* There is still another word in the 
statute which we have not considered, 
and that is ‘wrongfully.’ The offense 
is the ‘wrongfully obtaining’ money. 
Thereisa meaning in this word, other- 
wise it would not have been inserted. 
If we should exclude that word and 
read the statute that every officer 
who knowingly overdraws his ac- 
count, «nd thereby obtains money 


* People v. Clement, 42 Hun, 289. 
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from the bank, is guilty, we should 
be giving a construction which we do 
not think was ever intended. Banks 
are established to lend money, and 
it is not illegal to lend money to 
officers (under certain limitations). 
Money loaned on an individual note 
is on no better security than money 
advanced on a check. Each is a 
loan, evidenced by the written obliga- 
tion of the borrower. To say, then, 
that if a bank officer of undoubted 
wealth and responsibility should, 
knowingly, overdraw his account, 
and obtain thereby a few dollars, he 
would be guilty of a crime under this 
statute, seems to us incorrect. It is 
not the mere obtaining, but the 
wrongful obtaining, which is aimed 
at. And ‘wrongful’ implies more 
than the mere want of funds in the 
bank, because such want of funds is 
previously expressed in the statute 
by the word ‘overdraws.’ What shall 
in each case make the obtaining of 
money wrongful, we need not say.”’ 
Under the old law, it is seen, a 
man of undoubted wealth and re- 
sponsibility, a Carnegie or a Rocke- 
feller for example, might be the presi- 
dent or other officer of a bank and 
knowingly draw his check and take 
money from the institution by way 
of overdraft, there being no question 
whatever of his ability to make 
good, the taking of the money being 
a temporary convenience, and this 
would not be a crime. But under 
the law as now amended, no matter 
how many millions a president or 
director of a bank may have behind 
him, if he draws his check on the 
bank for ever so small a sum and 
receives payment, knowing his ac- 
count in the bank is not at the mo- 
ment good, he commits a crime, for 
the law distinctly provides that an 
officer or director who “knowingly 
overdraws his account with such 
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bank * * * and thereby ob- 
tains the money, notes or funds 
of any such bank * * * is guilty 
of a misdemeanor.’’ The board of 
directors might be willing to dis- 
count this man’s personal note for 
a half million and place the money 
to his credit; yet if this was not done 
and his check for $100 was drawn 
on the bank and paid, without funds 
to his credit, he would be guilty of 
a misdemeanor. The act of know- 
ingly overdrawing under any cir. 
cumstances is made a crime. 

The old law has come up for con- 
struction in one or two cases which 
it may be useful to refer to. In De- 
cember, 1882, the City Bank in 
Monroe County failed, and its presi- 
dent was indicted and convicted of 
knowingly overdrawing his bank 
account and thereby wrongfully ob- 
taining the bank's money. He was 
charged, in separate counts, with- 
overdrawing specified amounts on 
five different days and was found 
guilty with reference to two of the 
overdrafts and not guilty as to the 
others. The president claimed he 
was entitled to have added to the 
credit appearing in his individual 
account, the proceeds arising from 
the discount of certain notes in- 
dorsed for his accommodation by 
another, which, if so credited, would 
have rendered his account good at 
the time he was charged with over- 
drawing it. The trial court deter- 
mined that these proceeds were ap- 
plied on the president’s indebtedness 
to the bank, other than his indebt- 
edness as appeared upon the books 
and refused to allow the jury to pass 
upon this question. The case came 
up for review by the Appellate 
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Court* and it was there held that 
the trial judge had usurped the 
province of the jury in assuming to 
decide whether or not the accused 
was entitled to the credit as he 
claimed, it being a question of fact 
upon evidence susceptible of an in- 
terpretation different from the con- 
struction put upon it by the trial 
court. The appellate court also held 
that the indictment which, in sep- 
arate counts, charged the president 
with the offense of overdrawing his 
account in different amounts and 
upon different dates, was subject to 
the objection that it charged more 
than one offense and was therefore 
demurrable. The judgment and the 
conviction were therefore reversed. 

In another case+ the court went 
more fully into what was necessary 
to constitute a crime under the 
statute. The cashier of the old State 
Bank of Fort Edward, which failed 
in September, 1884, was convicted 
of knowingly overdrawing his ac- 
count and thereby obtaining $690 
in money by means of a check for 
that amount. In this case it was 
not even clear from the evidence 
that the account had been overdrawn 
by the particular check which formed 
the basis of the indictment and, 
while the cashier was indebted to 
the bank on his account when it 
failed, he subsequently made good 
the balance due by him to the re- 
ceiver. Here, the judgment of con- 
viction was also reversed and the 
court made it clear that mere 
possession by a bank of the check 
of an officer was not, of itself, suf 
ficient to make out a case of over- 

* People v. Upton, 38 Hun, 107. 

+ People v. Clement, 42 Hun, 289. 
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draft under the statute; the burden 
of proof was on the people to show 
that money was obtained from the 
bank by means of the check—it 
might, for example, have been given 
the bank as an evidence of a prior 
indebtedness without money being 
thereby withdrawn—and further, even 
if proved that money was received 
by the drawer of the overdraft, it 
must further be proved that it was 
“wrongfully obtained;’’ unless the 
obtaining was wrongful, there was 
no crime. We have already quoted 
the language of the court in this 
case as to the significance of ‘“‘wrong- 
fully.” Stating what was necessary 
to be shown to constitute a crime 
under the old statute the court said: 
‘‘The crime consists principally in 
such wrongful obtaining of money, 
as charged in the indictment, and the 
prosecution must show that the de- 
fendant did, by means of that check, 
wrongfully ‘obtain money. * * 
It is true, the mere possession of ee 
check by the bank would presumptive- 
ly show a credit in favor of the bank, 
on an accounting between the bank 
and the defendant. But when we come 
to proving a criminal charge, some- 
thing more is needed. The transac- 
tion must be shown by which the 
defendant delivered the check to the 
bank and obtained therefor money. 
Suppose, for instance, that on the 
25th of July, the defendant had been 
indebted to the bank for any cause 
and given this check as a voucher, 
then the check would not show that 
he had obtained money thereby from 
the bank. * * * When the people 
charge the criminal offense of obtain- 
ing money from the bank, they must 
show that the accused obtained the 
money; not, of course, with his own 
hands, but to his own benefit. And 
they must show that such obtaining 
was by means of a check which over- 
drew his account. To illustrate: If 
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one who has no money or credit at 
a bank draws a check thereon, and 
obtains money therefor from some 
third person, he may be guilty of a 
crime. (Penal Code, § 569). 

‘* But the mere possession of the 
check by such third person would be 
no evidence ofthe crime. Proof would 
have to be given of the obtaining of 
the money from such third person 
by such check. The people insist 
that the fact that the bank once had 
possession of the check is presump- 
tive evidence on this trial that the 
defendant, by means thereof, obtained 
money from the bank, and that it 
was for the defendant to disprove 
this. But we think otherwise. Be- 
tween the bank and the defendant, 
this was prima facie evidence of an 
indebtedness. But in this criminal 
action this did not show that by 
means of the check the defendant 
obtained money from the bank.” 
(And the court then continues by 
stating the necessity of showing that 
the money was not only obtained, 
but “wrongfully” obtained in the 
language heretofore quoted.) 

We have now reviewed the old law, 
shown the construction which the 
courts have put upon it, and also 
stated the provisions of the new 
amended, law, showing especially with 
reference to the transaction of a bank 
officer or director knowingly over- 
drawing his account with the bank 
and thereby obtaining the money of 
the bank, that the mere obtaining 
of the money is a crime; it need no 
longer be a ‘wrongful’ obtaining 
and that the richest bank officer in 
Christendom who knowingly over- 
draws his account, although he may 
have millions back of him, is guilty 
of the crime equally as the poorest, 
$10 per week, employee of a bank, 
who draws out $10 more that his 
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balance, by means of a check, con. 
cerning whose ability to make 
there might be more question. 


zood 


In addition to the New York leg- 
islation above referred to, making 
overdrafts by bank officers and the 
asking or receiving of commissions 
by such officers for permitting over- 
drafts by, or procuring loans for, 
others, a crime, it is interesting to 
note that the legislature of Indiana, 
the present year, has also legislated 
upon the subject of bank officers 
overdrawing their accounts or bor- 
rowing the funds of the bank. Full 
text of this legislation is also pub 
lished elsewhere in this number. The 
Indiana law makes it a crime for a 
director, officer or clerk to “know- 
ingly overdraw his account * * * 
without first procuring the written 
consent ’’ of the board of directors ; 
or to “obtain as a borrower any of 
the funds of such bank * * * 
without first executing his note or 
other evidence of debt therefor, bear- 
ing the written consent thereto of 
the board of directors * * * in- 
dorsed on such note or other evi- 
dence of debt.’’ The penalty in both 
cases is severe—imprisonment in 
state prison for not less than two 
years nor more than fourteen years 
and fine in double the sum received. 

This legislation as to overdrafts, 
it is seen, differs from that of New 
York. Overdrafts are permitted in 
Indiana, provided the board of di- 
rectors consent; in the New York 
legislation there is no provision as 
to the consent of the board of di 
rectors. 
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BANKING LAW. 


‘T’HIS Department embraces all the newly decided cases of importance to bankers, bank counsel 


and bank directors. 


The experiences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositof and the bank student seeking advancement. 


Further 


information regarding any case published herein will be furnished on application. 


BANK COLLECTION. 


Sixty-day draft by A on B, payable to C—De- 
livery to C for collection only—Indorsement 
by C to D bank with instruction ‘‘for collec- 
tion and credit”—Procurement of drawee’s 
acceptance by D—Failure of C prior to ma- 
turity indebted to D bank—Notice by A to 
D that A owned draft and C only held it for 

. collection—A held entitled to draft and D 
without enforceable title. 


Bank of America v. Waydell, et al., N. Y. Supreme Court, 
Appellate Division, First Department, March 10, 1905. 


A drew a sixty-day draft on B, making it 
payable to C, and forwarded the draft to C for 
collection from B. C indorsed the draft to the 
I) bank and enclosed it in a letter ‘‘ for collection 
and credit.” The D bank procured B’s accept- 
ance of the draft, but before its maturity, C, the 
failed, largely indebted to D_ bank. 
Thereupon, A notified D bank that he was owner 
of the draft, that C was only his agent for its 
collection and demanding its return. 

Held: D bank’s only authority was to collect 
and credit and having received notice of <A’s 
ownership before its collection, while it still held 
it as agent, it had no enforceable right thereto, 
as against A, because of C’s indebtedness to it. 


payee, 


Appeal from Trial Term, New York 
County. 


ee by the Bank of America 
agaifist Waydell and another. Judgment 
dismissing complaint affirmed. 


Upon August 11, 1900 at Detroit, 
Mich., J. F. Hasty & Sons made their 
draft upon Waydell & Co. directing 
them to pay tothe order of A. Ives & 


Sons, sixty days after date, $1,500, and 
to charge same to account of Hasty & 
Sons. The draft was delivered to the 
payee, Ives & Sons, for the purpose of 
collection only; the latter paid nothing 
therefor. For the purpose of having 
the draft collected, Ives & Sons indors- 
ed the draft and sent it to the Bank of 
America, with the following letter: 

“ * * * We enclose for collec- 
tion and credit Waydell F¥ Co., $1,500. 
No protest for non-acceptance. 

Yours truly, 
A. Ives F Sons.” 

Ives & Sons had had a deposit account 
with the Bank of America for many 
years. It was proved that the words 
‘*We enclose for collection and credit” 
meant that when collected the proceeds 
of the draft were to be placed to the 
credit of Ives’ & Sons. 

The Bank of America presented the 
draft to the drawees who accepted it by 
writing across the face: 

“ Accepted— Payable at the New York 
Produce Exchange Bank—$1,500— 
Due Oct 10, 1900—fifteen hundred 
dollars—No 15. 

(Signed) Waydell ¥ Co.” 

Before the draft became due, and on 
the roth day of September, 1900, Ives 
& Sons went into bankruptcy. On the 
4th day of September, Ives & Sons 
were indebted to the Bank of America 
in the sum of $7,500 upon a collateral 
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note given to secure a loan of $25,000, 
in which note, among other things, 
Ives & Sons agreed to and they— 


‘‘Hereby give to the said bank a lien 
for the amount of all the liability afore- 
said, upon all the property or securi- 
ties at any time given unto or left in 
the possession of the said bank by the 
undersigned, and also upon any bal- 
ance of the deposit account of the un- 
dersigned with the said bank. * * * 
The undersigned do hereby further 
authorize the said bank at its option, at 
any time, to appropriate and apply to 
the payment of any of the said liabili- 
ties, whether now existing or hereafter 
contracted, any and all moneys now or 
hereafter in the hands of the said bank 
on deposit, or otherwise, to the credit 
of or belonging to the undersigned, 
whether the said liabilities arethen due 
or not due.” 


Upon the 4th day of September, 1900, 
Ives & Sons had a credit balance in the 
Bank of America of $1,767.75. The 
bank on that day credited the collateral 
note account with the sum of $2,500, 
and charged the deposit account with 
the same sum; thereby reducing the 
collateral note account to $5,000, and 
creating an overdraft in the deposit ac- 
count of $732.25. The amount of this 
overdraft was increased thereafter, and 
on said September 10, 1900, when Ives 
& Sons went into bankruptcy, it amount- 
ed to$1,796.10. The credit upon the col- 
lateral note and the charge to the de- 
posit account were made without any 
direction from Ives & Sons. 

Before the draft became due, but 
after the bankruptcy of Ives & Sons, 
Hasty & Sons and Ives & Sons notified 
the Bank of America of the true state 
of affairs concerning the draft—that it 
was delivered to Ives & Sons by Hasty 
& Sons for collection, and Ives & Sons 
demanded that the bank immediately 
return the draft tothem. Compliance 
with this demand by the bank was re- 
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fused; it claiming that, under its ay rce- 
ment with Ives & Sons, it had a recht 
to hold and to appropriate the proceeds 
of the draft in extinguishment of its 
claim against Ives& Sons. At maturity 
the draft was presented and protested. 

By this action the Bank of America 
seeks to enforce by legal remedy the 
claim thus asserted. 

Harcu, J. We deem it to be settled 
law that the legal effect of the transac- 
tion between Ives & Sons and the 
plaintiff was to make the latter the 
agent of the former for the purpose of 
the collection of this draft. The notice 
which accompanied the draft established 
beyond question the authority and 
right under which the bank held the 
draft. That was to collect and credit 
the account of Ives & Sons with the 
proceeds of the draft when collected. 
The bank was authorized to present 
the draft to the drawees for acceptance. 
Having done that act and procured the 
acceptance, it could take no further 
steps, save to collect the draft when 
due, when it was authorized to credit 
the amount to Ives & Sons. In Dicker- 
son v. Wason, 47 N. Y. 439, the fol- 
lowing rule was established: 


‘* Where persons in the business of 
banking and collecting send to their 
correspondents or agents, in the regu- 
lar course of business of receiving and 
sending notes between them for collec- 
tion for mutual account, business paper 
received from customers for collection, 
the agent or correspondent acquires no 
better title to it or to its proceeds than 
was owned by the one transmitting it, 
unless there is a bona fide purchase of 
it for value, or advances made upon it 
in good faith, without notice of any 
defect in the title.” 


This rule is precise in its application 
to this case. Ives & Sons were not 
holders of the draft for value, but were 
mere agents for its collection. It was 
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received by the bank, accompanied by 
a notice of the character of the title of 
Ives & Sonst; and the bank, in ex- 
press terms, was directed to collect and 
credit it. The bank’s title was not 
higher than the title of Ives & Sons, 
and of such title the bank had notice, 
as matter of fact, in consequence of 
which its rights and obligations were 
measured by the title which it acquired. 
The rule announced in the Dickerson 
Case was reiterated and applied in 
Bank of Clarke Co. v. Gilman, 81 Hun, 
486, by the General Term of this court, 
and the decision therein was affirmed 
by the Court of Appeals (152 N. Y. 
634) on the opinion below. (The court 
then states the facts and decision in 
the Bank of Clarke Countycase. Then, 
after denying that the cases of Hutch- 
inson v. Manhattan Co., 150 N. Y. 
250, and Hatch v. Bank, 147 N. Y. 
184, announce a different doctrine, con- 
tinues:) 

It is not necessary that we refer to 
all of the cases upon this subject cited 
and relied upon by the learned counsel 
for the appellant. In all of them where 
the right of the bank has been upheld 
to apply the proceeds, it arose upon 
instruments due and payable upon 
presentation, in either checks or drafts 
which currently pass as evidence of 
money. Nothing appeared therein 
which put the party upon notice. In 
the main, they were general indorse- 
ments, carrying perfect title, and no 
knowledge of the limited title of the 
person making the transfer was brought 





+ But as to this, Ives & Sons were the payees 
and the draft, as we understand, had nothing 
on its face to show that they were payees for 


collection and not for value. This will be seen 
later in the opinion where the court says that, 
before maturity, the bank had notice of the 
true ownership and that Ives & Sons were mere 
agents —Ep. B. L. J. 
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home to the party or bank receiving it. 
The transactions thus assumed the 
form of dealing with instruments pay- 
able upon presentation, without notice 
of any limitation or defect in the title. 
Under such circumstances, the courts 
have supported the transaction in favor 
of the party dealing upon the faith of 
the instrument, mainly upon the ground 
that it was essential to protect such 
right in order to give stability to busi- 
ness methods, as a necessary element 
of commercial law. But where the 
transfer is restricted and accompanied 
by actual notice before anything of 
value has been parted with, or right 
secured, the same law protects the true 
owner of the paper, and he may inter- 
vene at any time and enforce his rights 
therein. 

The existence of the indebtedness 
upon the part of A. Ives & Sons did 
not constitute the plaintiff a holder of 
the draft for value. It is conceded 
that such was the rule under the author- 
ity of Coddington v. Bay, 20 Johns. 
637. 

The claim, however, is now made 
that section 51 of the negotiable instru- 
ments law (Laws 1897, p. 727, c. 612) 
has changed the rule in this respect, 
and that such indebtedness made the 
bank a holder of this draft for value. 
Upon such proposition this court has 
decided otherwise (Sutherland v. Mead, 
80 App. Div. 103), and also the Second 
Department (Roseman v. Mahony, 86 
App. Div. 377). It is not needful that 
we extend the discussion of this subject 
beyond that contained in the cases to 
which reference is made. In the pres- 
ent case nothing was discharged, nor 
did the bank have the power to make 
use of the draft prior to collection, 
either by crediting it to Ives & Sons, 
or making application of it upon their 
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indebtedness. ‘The mere possession of 
it in their hands underthis limited 
right could not constitute the indebted- 
ness of Ives and Sons a valuable con- 
sideration, so as to enable the bank to 
retain it as against the true owner. 
Until there is some discharge or deal- 
ing with the pre-existing indebtedness, 
it cannot become a consideration for 
the retention or enforcement of com- 
mercial paper, as against the true 
owner. But entirely outside of the 
negotiable instruments law, it is ap- 
parent that under the general rules of 
commercial law, the bank cannot, in 
this instance, be permitted to recover 
upon the paper as against the drawees 
of the draft, because all of the rights 
which it had as holder have been re- 
voked by theownerofthe draft. Inno 
view of this case, therefore, is the plain- 
tiff entitled to maintain this action. 
The judgment should therefore be 
affirmed, with costs. All concur. 


NEGOTIATION OF ALTERED 
i CHECK. 


Moskowitz v. Deutsch, et al,, N.Y. Supreme Court, Appellate 
Term, March 23, 1905. 


D gave his check to G dated September 2. G told 
D he had lost the check and D stopped payment 
and gave G another check, which he cashed. 
G had the original check and negotiated it for 
value to M, on September 13th or 14th, having 
first changed the date from 2nd to the 12th by in- 
serting a ‘‘1” before the ‘‘ 2.” 

M sued D, as drawer of the check. 

Held: M, being a holder in due course, was en- 
titled to enforce the altered check ‘‘ according 
to its original tenor.” He, therefore, cashed a 
check dated September 2nd, more than ten days 
thereafter. As all parties resided in the same 
place, ten days was an unreasonable length of 
time in which to present for payment, and was 
sufficient to discharge the drawer if he had been 
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injured by the delay, but as the only injury toa 
checkdrawer from delayed presentment re-ilts 
from insolvency of the bank, and as here the 
bank remained solvent, the drawer remains ]ia!)le. 

(The point not considered whether negotiation 
ten days after date, is a negotiation after duc, so 
as to deprive purchaser of rights of a hold 
due course and make check in his hands sul 
to equities between drawer and payee). 


rin 
ject 


Appeal from Municipal Court, Borough 
of Manhattan, Fourth District. 


Action by Max Moskowitz against 
Isidor Deutsch and another. From a 
judgment for plaintiff, defendants ap- 
peal. Affirmed. 


O’ Gorman, J. The defendants made 
a check to one Goldberg under date of 
September zd. On the following day 
the payee represented to the defendants 
that he had lost this check, whereupon 
payment thereof was stopped at the 
bank, and five or six days later he re- 
ceived from the defendants another 
check for the same amount, which was 
duly cashed. A day or two after Sep- 
tember 12th, the original check of Sep- 
tember 2d with a ‘‘1” inserted before 
the ‘‘2,” making the date September 
‘*r2,’’ was indorsed over to the plain- 
tiff by Goldberg, and cashed. The 
plaintiff now sues the drawers, and the 
defense is a general denial and forgery. 

That the date of this check has been 
altered by Goldberg, or at his instance, 
is too clear for dispute. Such an al- 
teration is material, constitutes forgery, 
and destroys the validity of the check, 
except as provided by section 205 of 
the negotiable instruments law which 
declares that, ‘‘when an instrument 
has been materially altered and is in 
the hands of a holder in due course, not 
a party to the alteration, he may en- 
force payment thereof according to its 
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original tenor.” If it be assumed, 
therefore, as the court below has found, 
that the plaintiff is an innocent holder 
for value in due course, he may assert 
such rights as are conferred by the 
check as it was before the alteration. 
We then have a case where a check 
dated September 2d is cashed by the 
plaintiff and presented for payment 
more than 10 days thereafter. As all 
the parties resided, and the bank was 
situated, in the city of New York, the 
delay in the presentment of the check 
was unreasonable, and was sufficient to 
discharge the defendants as drawers 
from liability thereon to the extent of 
the loss, if any, incurred by them in 
consequence of the delay. But the 
only way in which a drawer of a check 
can be exposed to injury by such delay 
is where the bank becomes insolvent 
subsequent to the delivery of the check 
and prior to its presentment. Eaton & 


Gilbert on Commercial Paper, 630, and 
cases cited; Andrus v. Bradley (C. C.) 
102 Fed. 54, affirmed 107 Fed. 196. The 
loss suffered by the defendants must 
be attributed not to delay in presentment 
of the check, but to their imprudent re- 
liance on the false and fraudulent rep- 


resentations of the payee. Before 
giving the new check, the defendants 
might have insisted upon full indem- 
nity from Goldberg, and thus escaped 
the loss of which they now complain. 
By their conduct, Goldberg found it 
possible to perpetrate a fraud, and the 
consequences of their misplaced con- 
fidence in him should be borne by 
them, and not visited upon the plain- 
tiff, an innocent party to the transac- 
tion. Upon the facts, the plaintiff was 
entitled to judgment. Judgment af- 
firmed, with costs. All concur. 


BANK COLLECTION. 


Bank indorsing draft unrestrictedly to second 
bank, but in reality for collection—Latter for- 
warding draft to third bank with instruction 
‘for collection and credit”—Collection by 
third bank and credit to second bank—Failure 
of second bank indebted to third bank—Third 
bank entitled to proceeds as against first bank. 


Garrison, et al., v. Union Trust Company, Supreme Court of 
Michigan, March 21, 1905. 


The S bank, payee of a draft, sent it to the C 
bank for collection, but indorsed it unrestrictedly 
**Pay C bank or order.” The C bank indorsed it 
‘*Pay to any state or national bank” and forward- 
ed it to the G bank with instruction ‘‘ for collec- 
tion and credit.” The G bank collected the draft 
and credited ittothe C bank. The C bank failed, 
indebted to the G bank. 7 

Held: The G bank is entitled to the proceeds 
of the draft as against the original owner, the S 
bank. The C bank was apparent owner of the 
draft, and the G bank was not charged with notice 
that the C bank was agent for collection and not 
owner, because the C bank had stamped on the 
draft ‘‘Collection No. 4627.” Nor did the fact 
that the G bank had held the draft eight days 
awaiting a car of grain, before collection, although 
instructed to return promptly if not paid, con- 
stitute a disobedience of instructions so as to dis- 
entitle it to its lien on the proceeds of the draft. 


Appeal from Circuit Court, Wayne 
County, in Chancery; Joseph W. Dono- 
van, Judge. 


Action by William D. Garrison and 
another against the Union Trust Com- 
pany, as receiver. 


From a judgment for the defendant, 
plaintiffs appeal. 


Reversed. 


Biair, J. On January 30, 1902, the 
State Bank of Carson City sent to the 
City Savings Bank a sight draft drawn 
by the Rockafellow Grain Company, 
Limited, upon the Vernon Milling Com- 
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pany, at Vernon, Mich. The form of 
the draft was as follows: 


$467.50. 

Carson City, Mich., Jan. 29, 1902. 
For car No. 20714, at sight. 
the order of.. 2. C. Cummings, Cashier... 
Four hundred sixty-seven 50 100. . Dollars 
value received, and charge the same to ac- 
| count of 
The Rockafellow Grain Co., Ltd. | 
Per F. A. Rockafellow, Mgr. 
| Zo Vernon Milling Co , Vernon, Mich. 

No. 123. 





On a perforated stub, the following: 


: No protest. Take this off before presenting. : 
: If not paid, return without delay and state : 
: reasons given. : 


When this draft was received by the 
City Savings Bank, it bore the follow- 
ing indorsement: 

Pay City Savings Bank, Detroit, 
or order, 
State Bank of Carson City, 
Carson City, Mich. 
E. C. Cummings, Cashier. 

With the draft came a letter from the 
Carson City Bank, of which the follow- 
ing only is important: 


CARSON City, Micu., Jan. 370, 1902. 
City Savings Bank, Detroit, Mich. 
GENTLEMEN : 

I enclose for credit (here follow several | 
items) for col., credit and advice, 
No. 12 3. Rockafellow Gr. Co. 

on Vernon Milling Co. $467 50 





No Protest. 
Yours truly, 


(Signed) IRA CUMMINGS, Asst. Cashier. 


The difference between the manner 
in which items were treated when sent 
‘for credit,’”’ and when sent ‘‘for col- 
lection, credit and advice,”’ was as fol- 
lows: Items sent ‘‘for credit” were 
items drawn on other banks, and were 
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credited by the City Savings Bank as 
soon as received. If they were not paid, 
the Carson City bank would be charged 
back with the amount. Items sent for 
‘‘collection, credit and advice’ were 
forwarded to some bank where the col- 
lection was to be made, and they were 
not passed to the credit of the Carson 
City bank until the collection had 
actually been made, at which time the 
Carson City bank would becredited and 
advised thereof. 
On receiving this draft, the City Sav- 
ings Bank marked upon its back: 
Pay to the order of any state 
or national bank 
City Savings Bank, Detroit, Mich. 
H.. R. Andrews, Cashier 


And on its face, with arubberstamp: 


City Savings Bank. Collection No 4627 
Detroit, Mich 
The City Savings Bank then sent the 
draft to Wm. D. & Arthur Garrison, at 
Vernon, with the following letter: 


CITY SAVINGS BANK, 
DETROIT, MICH., 7 3/7, 790 . 
W. D. and A. Garrison. 
, £sq., Cashier. 
DEAR SIR: 
I enclose for collection and Cr. 
KINDLY FOLLOW INSTRUCTIONS BELOW, 
Please report — 
by Number. 
4627. No Pro.... 
C.C. Me 123. 
Protest all items unless otherwise instruct- 


ed. Advise payment promptly, and return 
at once if not paid. When unpaid, give rea- 


son. Respectfully yours, 
H. R. ANDREWS, Cashier. 


The draft was paid February 8th. 
The reason why it was held was because 
the car of grain against which the paper 
was drawn had not arrived. On the 
same day, February 8th, the Garrisons 
credited on their books the account of 
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the City Savings Bank with the amount 
of the collection, and sent to the City 
Savings Bank notice of this credit as 
follows: 


| VERNON, Micu., Feby 8-02. 
We credit your account with 
$467.50 
W. D. & A. GARRISON. 
G. S. 

This notice was written upon the let- 
ter of the City Savings Bank of Janu- 
ary 31st, which was returned to the 
City Savings Bank; reaching Detroit 
at the opening of the bank, Monday, 
February roth, at which time the bank 
had ceased to do business, and was in 
the handsof the Banking Commissioner. 
Under authority of the Banking Com- 
missioner, the Garrisons were charged 
with the amount of the collection, and 
‘State Special Account’’ was credited 
with the same amount for the account 
of the State Bank of Carson City. After 
this credit was made, the Carson City 
bank was notified as follows: 


| DETROIT, 2-70. 
City Savings Bank, Detroit, Mich. 
Your favor of the instant received 
with stated enclosures. 
Your No. or date. We credit 


| 123 $467 50 


For collection. 


On February 8th, at the close of busi- 
ness, the account of the Garrison bank 
with the City Savings Bank showed a 
credit balance of $1,378.13. This in. 
cludes a deposit of $707.05 made on 
that day. The Garrisons had for a 
number of years carried a balance at 
the City Savings Bank, and for 12 or 
15 years had been making collections 
forthe City Savings Bank in the same 
manner as done in this case; crediting 
the proceeds of such collections to the 
City Savings Bank against such balance 
on a running account existing between 
them. 
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The Garrisons had no knowledge of 
the relation which the City Savings 
Bank bore to the draft in question, ex- 
cept so far as was disclosed by the in- 
dorsement on the back thereof, by the 
rubber stamp on the face thereof, and 
the letter of instructions sent to them 
by said bank, and did not know, if such 
was the fact, that the paper was the 
property of the Carson City bank, and 
had only been turned over to the bank 
for collection. The City Savings Bank 
was the correspondent of the Carson 
City bank, and they had been doing 
business with each other for some time. 
There was a running account between 
the two banks, and there were no re- 
mittances of cash, but the course of 
their dealings was entirely a ma'ter of 
debit and credit. This was also the 


case with the bank of the Garrisons. 
On the 12th day of February, 1902, 
the Union Trust Company was appoint- 


ed by the court receiver of the City 
Savings Bank, and on March 4th fol- 
lowing an order was made directing 
said receiver to return to depositors all 
deposits made on the 8th day of Febru- 
ary, 1902. Upon demand being made 
by the Garrisons for the repayment of 
their deposit of $707.05, the receiver 
refused to comply therewith, except 
after deducting the amount of the col- 
lection of $467.50. Thereupon the 
Garrisons filed their petition, praying 
for an order directing the receiver to 
refund the amount of theirsaid deposit. 
The Carson City bank also filed a peti- 
tion, alleging that the City Savings 
Bank received the proceeds of its draft 
above set forth on February 10, 1902, 
while insolvent, and praying for an 
order directing the payment toit of the 
sum of $467.50, with interest. The 
respondent, the Union Trust Company, 
receiver, answered the petitions, seeking 
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the instruction of the court, and asking 
that the petitions be consolidated and 
heard as one, and they were so heard. 
After hearing the proofs the court en- 
tered an order directing the payment 
of $467.50 to the Carson City bank, and 
the payment to the Garrisons of $239.55, 
being the amount of their deposit of 
$707.05, less the amount of said collec- 
tion of $467.50. From this order the 
Garrisons appeal. 

Counsel for the Garrison bank con- 
tend that, under the circumstances of 
this case, that bank had a lien upon the 
proceeds of the draft of $467.50 to se- 
cure the payment of its balance against 
the City Savings Bank; that the Car- 
son City Bank was merely a general 
creditor of the City Savings Bank as to 


the proceeds of the draft, and, as such, | 


not entitled to a specific return of the 
amount collected; and that in any event 
the acceptance of the Garrison bank’s 
deposit on February 8th of $707.05 was 
a fraud, from which no rights could ac- 
crue to the City Savings Bank. No 
brief has been filed on behalf of the 
State Bank of Carson City. 

The brief filed on the part of the 
Union Trust Company, receiver of the 
City Savings Bank, does not discuss or 
refer to the propositions advanced by 
the counsel for the Garrison bank, but 
takes the position, first, that the words 
appearing upon the face of the draft, 
viz., 

“City Savings Bank. Collection No. 4627, 

Detroit, Mich,” 

were notice to the Garrison bank that 
the City Savings Bank was acting as 
agent for collection, and ndt as owner 
of the draft, second, that the Garrison 
bank disobeyed the positive: instruc- 
tions that, if the draft was not paid 
promptly, it should be returned at once 
to the City Savings Bank. 
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In Gibbons v. Hecox, 105 Mich 509 
Mr. Justice Long, speaking forthec: urt, 
said: ‘‘The general rule derived ‘rom 
the cases is that the bank has a lien on 
all moneys, notes, and funds of a cus- 
tomer in its possession, for any indebt- 
edness of the customer to the bank 
which is due and unpaid. The reason 
given for allowing the lien is that any 
credit which a bank gives by discount- 
ing notes or allowing an overdraft to 
be made is given on the faith that money 
or securities sufficient to pay the debt 
will come into the possession of the 
bank in the due course of future trans- 
actions.” In Re Farnsworth, 5 Biss. 
223: Muench v. Bank, 11 Mo. App. 
144; Morse on Banks (4th Ed.) §§ 324, 
338; Cockrill v. Joyce, 62 Ark. 216; 
1 Jones, Liens (2d Ed.) § 274. 

We find no circumstances here to 
take the case out of the general rule, 
but, on the contrary, the circumstances 
clearly entitled the Garrison bank to a 
lien upon the proceeds of the draft, as 
against the City Savings Bank, unless 
it had notice that the latter bank was 
merely an agent for collection or had 
disobeyed its instructions, as contended 
by the receiver, which we shall discuss 
later on. 

Theimportant question, however, re- 
mains—whether the Garrison bank was 
entitled to a lien on the proceeds of the 
draft as against the Carson City bank, 
the owner of the draft. We think that, 
under the circumstances disclosed by 
this record, it was. The State Bank of 
Carson City indorsed the draft over 
generally—‘‘/ay City Savings LPank, 
Detroit, or order’ —which constituted 
prima facie evidence of ownership of 
the draft by the City Savings Bank. 
The instructions sent by the latter bank 
to the Garrison, that the draft was in- 
closed ‘‘for collection and credit’ did 
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not, in view of the unbroken course of 
dealing between the banks, impugn 
their apparent title. Cody v. Bank, 55 
Mich. 379. Although the proceeds of the 
draft were not to be credited to the 
Carson City bank until collected, it 
never wascontemplated that the money, 
when collected, should be remitted to 
the Carson City bank. The instruc- 
tions were explicit that, when collected, 
the proceeds should be credited to the 
transmitting bank. The Carson City 
bank had no thought of the proceeds 
of the collection forming a special fund 
to be held for it, but intended to rely 
in this instance, as it had in all its past 
transactions, upon the credit of the City 
Savings Bank, and its financial respon- 
sibility. As testified by Mr. Fuehrer, 
who was with the City Savings Bank 
at the time of the transactions in ques- 
tion: 


‘The State Bank of Carson City and 
the City Savings Bank had been doing 


business for some time. The City Sav- 
ings Bank was the correspondent of the 
Carson City bank. The mannerin which 
this draft came to the City Savings 
Bank was not unusual in any way. It 
came in the customary way. * * * 
There wasa running account, as it were, 
between the State Bank of Carson City 
and the City Savings Bank. That is 
true, also, as between the City Savings 
Bank and the bank of W. D. & A. Gar- 
rison,at Vernon. There were debits 
and credits on the books of each of 
them—I mean the City Savings Bank 
books and the Carson City bank books. 
(. Il suppose there would also be actual 
remittances of cash, or was it alla mat- 
ter of debit and credit? A. All a mat- 
ter of debit and credit. That was true, 
also, as between the City Savings Bank 
and the Garrison bank.” 

Under such circumstances, if the col- 
lection had been credited and reported 
to the City Savings Bank by the Garri- 
son bank, and to the Carson City bank 


by the City Savings Bank, while sol- 
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vent, the right of the Garrison bank to 
retain the proceeds of the collection 
would be unquestionable, under the 
arrangement between the respective 
banks. Must the Garrison bank lose 
its lien because the City Savings Bank 
had closed its doors when notice of the 
collection reached it? 

Although the rule is well established 
that, when a bank acts as agent for the 
collection of paper, the property does 
not pass from the depositor, it isequally 
well settled that, when the money has 
been collected and credited, the title 
passes. Wallace v. Stone, 107 Mich. 
190. In Commercial Bank v. Arm- 
strong, 148 U. S. 50, Mr. Justice Brew- 
er, speaking for the court, said: *‘We 
also agree with the Circuit Court in its 
conclusions as to those moneys col- 
lected by subagents to whom the 
Fidelity was in debt, and which collec- 
tions had been credited by the sub- 
agents upon the debts of the Fidelity 
to them, before its insolvency was dis- 
closed, for there the moneys had prac- 
tically passed into the hands of the 
Fidelity—the collection had been fully 
completed. It was not a mere matter 
of bookkeeping between the Fidelity 
and its agents. It was the same as 
though the money had actually reached 
the vaults of the Fidelity. It was a 
completed transaction between it and 
its subagents, and nothing was left but 
the settlement between the Fidelity 
and the principal—the plaintiff. The 
conclusions of the Circuit Court were 
based upon the idea that these collec- 
tions could not be traced,’ because they 
had passed into the general fund of the 
bank. We think, however, a more sat- 
isfactory reason is found in the fact 
that, by the terms of the arrangement 
between the plaintiff and the Fidelity, 
the relation of debtor and creditor was 
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created when the collections were fuily 
made.” 

Under this high authority, the Garri- 
son bank, having collected the draft 
without knowledge of the insolvency 
of the City Savings Bank and having 
given that bank credit for the amount 
thereof, stood in precisely the same 
position as though it had actually trans- 
mitted the money to the bank. 

[The court here quotes from Morse 
on Banking, §§ 591, 592, showing the 
doctrine of the Supreme Court of the 
United States, as stated in Bank of 
Metropolis v. New England Bank, as 
follows: (1) If, upon the whole evi- 
dence before them, the jury should 
find that the Bank of the Metropolis, 
at the time of the mutual dealings be- 
tween them, had notice that the Com- 
monwealth Bank (the failed institu- 
tion) had no interest in the bills and 
notes in question, and that it trans- 


mitted them for collection, merely, as 
an agent, then the Bank of the Metrop- 
olis was not entitled to retain the 
money, as against the New England 
Bank (the original owner), for the 
general balance of the account with 


the Commonwealth Bank. (2) And if 
the Bank of the Metropolis had not 
notice that the Commonwealth Bank 
was merely an agent, but regarded 
and treated it as the owner of the pa- 
per transmitted, yet the Bank of the 
Metropolis is not entitled to retain 
against the real owners, unless credit 
was given to the Commonwealth Bank, 
or balances suffered to remain, to be 
met by the negotiable paper trans. 
mitted, or expected to be transmitted, 
in the usual course of the dealings be- 
tween the two banks. (3) But if the 
jury find that, in the dealings men- 
tioned in the testimony, the Bank of 
the Metropolis regarded and treated 
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the Commonwealth Bank as the owner 
of the negotiable paper which it trans- 
mitted for collection, and had no no- 
tice to the contrary, and, upon the 
credit of such remittances made or 
anticipated in the usual course of deal. 
ings between them, balances were from 
time to time suffered to remain in the 
hands of the Commonwealth Bank, to 
be met by the proceeds of such nego- 
tiable paper, then the Bank of the Me- 
tropolis is entitled to retain against the 
New England Bank for the balance of 
account due from the Commonwealth 
Bank. | 

The doctrine of Bank of the Metrop- 
olis v. New England Bank has been 
adopted and applied in Vickery v. 
State Savings Association (C. C.) 21 
Fed. 773; Wood v. Bank, 129 Mass. 
358; Wyman v. Bank, 5 Colo. 30; Rath- 
bone v. Sanders, 9 Ind. 217; Millikin 
v. Shapleigh, 36 Mo. 596; Carroll v. 
Bank, 30 W. Va. 518. It has been re- 
pudiated in New York and some other 
states. We incline to the view of Mr. 
Morse (4th Ed., § 600) that the doc- 
trine of the Supreme Court of the 
United States is the better one, both 
upon reason and authority. 

Did the words, ‘‘City Savings bank, 
Collection, No. 4627, Detroit, Mich.,” 
stamped upon the face of the draft, 
notify the Garrison bank that the City 
Savings Bank was not the owner of the 
draft, but a mere agent for collection? 
This draft was sent to the (arrison 
bank for ‘‘collection and credit,” in ac- 
cordance with the uniform practice of 
12 or 15 years. The instruction to 
credit the proceeds of the draft to the 
City Savings Bank was inconsistent 
with the idea that that bank was a 
mere agent for collection, and was in 
harmony with the indorsement show- 
ing ownership. In the absence of any 
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evidence in the record to invalidate 
the assumption, we think the Garrison 
bank might reasonably assume that 
the words were stamped upon the draft 
as a part of the bank’s system of keep- 
ing track of its own collection items by 
number. We do not think these words, 
under the evidence in the case, tended 
to show that the City Savings Bank 
was acting as an agent for collection. 

Should the amount of the draft be 
deducted from the deposit of $707.05 
because the Garrison bank disobeyed 
instructions? This certainly presents 
a very unusual question. Ordinarily, 
failure to follow instructions is com- 
plained of because such failure results 
in the partial or total loss of the collec- 
tion. But in this case the failure to 
follow instructions, if there was such 
failure, resulted in securing the entire 
collection of the draft. The draft in 
this case was drawn against a car of 
grain to arrive. It was presented at 
once, and the drawee did not refuse 
payment or acceptance, but stated that 
he was willing to pay it as soon as the 
car of grain arrived. He was a cus- 
tomer of, and had money on deposit 
with, the Garrison bank, and actually 
did pay the draft when the car arrived. 
As shown by the record: 

**Q. Now, have you frequently had 
paper of this kind, drawn by the same 
party and on the same parties, fre- 
quently come to your bank for collec- 
tion, from the City Savings Bank? 
A. Yes, sir. Q. Was it customary for 
instructions ot the kind that appear 
upon the stub attached to this draft to 
be put upon ordinary paper that came 
fron them—‘If not paid, return with- 
.out delay and state reasons given’? 
A. Yes, sir; they always put that upon 
the draft. Q. Now, what was your 
practice in collecting paper of this kind 
drawn by the same parties in the way 
I have described—getting there before 
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the goods arrived? A. Held the draft 
until the goods arrived.” 


The natural construction of the lan- 
guage used was that the draft should 
be returned at once if payment was re- 
fused or if not paid promptly. The 
parties, by their course of dealing, had 
placed a practical construction upon 
the meaning of the adverb ‘‘promptly,” 
which justified the course taken by the 
Garrison bank in this instance. It re- 
sults that, in our opinion, the Garrison 
bank was entitled to credit the amount 
of their collection upon their balance 
with the City Savings Bank, and to 
have repaid to them the amount of 
their deposit of $707.05. 

A decree will be entered in conform- 
ity with this opinion. 

Since writing the foregoing, a brief 
has been filed on behalf of the State 
Bank of Carson City, which has received 
consideration. After such considera- 
tion, we find no occasion for modifying 
the views above expressed. 


WARRANTY DEED TO SECURE 
NOTES. 


When executed to ‘‘E. H. P., vice-president ” 
of a bank, title is in P, and not in bank, and 
power of sale cannot be exercised by bank, 
even though it clearly appears that deed was 
intended to secure debt to bank. 


Greenfield v. Stout, Supreme Court of Georgia, March 6, 
1905. 


1, A warranty deed to ‘“ E. H. P., vice-presi- 
dent of the National Bank of the Republic,” 
conveys title to E. H. P. individually, the words 
‘* vice-president,” ete., being descriptio personae ; 
and where such a deed recites that it is given as 
security for a debt, and contains a power of sale, 
that power cannot be exercised by “C. H.5., 
cashier of the National Bank of the Republic.” 

2. Where a warranty deed to secure a debt 
contains no defeasance clause, and no bond to 
reconvey is executed contemporaneously there- 
with—the grantee being given the power to sell 
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the land at public outery upon default in the 
payment of the debt—it is not necessary that 
title be again placed in the grantor in order to 
bring the property to sale. 

3. Where the title conveyed by such a deed is 
in a bank, the power of sale cannot be exercised 
by ‘“‘C. H. S., cashier” of the bank. 

4, Where the grantor in a security deed dies 
after the execution of the deed, in exercising the 
power of sale the property should be sold as that 
of his estate. 

(Syllabus by the Court.) 


Error from Superior Court, Berrien 
County; R. G. Mitchell, Judge. 


Action by A. D. Greenfield against 
Charles H. Stout. Judgment for de- 
fendant, and plaintiff brings error. 
Reversed. 


CanDLER, J. In 1894 Weston conveyed 
the land which is the subject-matter of 
the present suit to ‘“‘E. H. Pullen, vice 
president of the National Bank of the 
Republic, of the city of New York.” 
The deed recited that it was given to 
secure the payment of certain promis- 
sory notes, and was ‘‘intended to oper- 
ate as provided in sections 1969-1970 
& 1971 of the code of 1882, in regard 
to the sales of property to secure debts, 
and to pass the title of the property 
described unto the said E. H. Pullen, 
Vice president of the said National 
Bank of the Republic.”’ It also stipula- 
ted that if the debt to secure which it 
was given was not paid at maturity, 
‘the said E. H. Pullen, Vice President, 
his agent or legal representatives, may 
and by these presents is authorized to 
sell at pulic outcry,” etc., the property 
conveyed by the deed, and that ‘‘the 
said E. H. Pullen, Vice President as 
aforesaid, his agent or legal represen- 
tatives, may make to the purchaser or 
purchasers of said property good and 
sufficient title to the same.” 
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It appears that this deed was record- 
ed on the mortgage records in the of‘ice 
of the clerk of the superior court of 
Berrien county. * Subsequently Weston 
died, and in 1901 his administrators 
conveyed the land in dispute to D. 
Greenfield. D. Greenfield died, leaving 
a will in which he appointed A. D. 
Greenfield, the plaintiff in the present 
action, his executor. In September, 
1904, Stout, cashier of the National 
Bank of the Republic, proceeded to 
advertise the land for sale under the 
power contained in the deed from Wes- 
ton to Pullen, whereupon the plaintiff, 
as executor of the estate of D. Green- 
field, filed his petition to enjoin the 
sale. A temporary restraining order 
was granted, but at the hearing this 
was dissolved and an injunction refused. 
The plaintiff excepted. 

1. As will have been seen, the con- 
trolling question for our decision is as 
to the effect of the deed from Weston 
to Pullen. Did that instrument convey 
the legal title to the land to the Na- 
tional Bank of the Republic, or were 
the words ‘‘vice-president,” etc., mere- 
ly descriptio persone? A bank, like 
any other corporation, can, of course, 
act only through its agents and officers; 
and, owing to the necessities of busi- 
ness and the evolution of modern 
banking customs, an officer of a bank 
may do many things which will inure to 
the benefit or injury of the corporation, 
Thus a negotiable promissory note pay- 
able to ‘‘A. B., cashier,” may be sued 
on by the bank in its corporate name. 
Collins v. Johnson, 16 Ga. 458; 1 Morse, 
Banks and Banking, § 170. This prin- 
ciple, as has been stated, arises from 
the necessitiesof modern business, and 
was unknown to the law merchant. 

We have been unable, however, to 
find any ruling to the effect that a deed 
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to real estate to an officer of a bank in 
his individual capacity conveys any 
legal title to the bank which he repre- 
sents. That a deed to ‘‘E. H. Pullen, 
vice-president of the National Bank of 
the Republic, of thecity of New York,” 
is in legal effect but a deed to E. H. 
Pullen in his individual capacity, is, 
we think, clearly settled by repeated 
rulings of this court. 

We do not mean to hold that the 
bank has no interest whatever in the 
land which was conveyed to its vice 
president. On the contrary, the evi- 
dence of Stout on the trial in the court 
below, as well as the contentions of the 
parties in the briefs filed in this court, 
seems to indicate that it has a clear 
equitable title to the land, and that by 
appropriate proceedings in a court of 
equity it may subject the prcperty to 
the payment of itsdebt. Pullen, in his 
individual capacity, may advertise and 
sell the property under the power con- 
tained in the deed to him. If for any 
reason these measures are not practi- 
cable, the bank may, by appropriate 
proceedings, go into equity and ask 
that the deed be reformed so as to make 
it speak the intention of the parties. 
But nothing is more clear than that 
the property can be sold in this man- 
ner by no one except the holder of the 
legal title, and, as neither the bank, 
nor Stout, its cashier, holds the title as 
it now stands, neither of them can 
bring the land to sale. 

2. The deed from Weston to Pullen 
contained no defeasance clause, and, so 
far as the record shows, no bond to 
reconvey was executed contemporan- 
eously with it, although the convey- 
ance recites that it was executed under 
sections 1969 et seq. of the Code then 
in force, It was therefore not neces- 
sary, in order to subject the property 
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to the payment of the debt which it 
was intended to secure, for the grantee 
to file a deed of reconveyance for the 
purpose of levy and sale. The deed 
conferred upon him a power of sale di- 
rectly, and it was his privilege to ex- 
ercise that power without reconveying 
the property to the grantor. 

3. From what was said in the first 
division of this opinion, it follows that, 
should title be conveyed to the bank, or 
should the bank obtain a decree from 
acourt of equity reforming the deed 
from Weston to Pullen so as to place 
title in it, the property could not be 
sold under the terms of the deed by 
‘‘Charles H. Stout, cashier of the Na- 
tional Bank of the Republic.” It is 
also obvious that as Weston, the gran- 
tor in the deed to Pullen, is dead, the 
land cannot be sold as his property, but 
should be sold as the property of his 
estate. 


Judgment reversed. 
concur. 


All the Justices 


MONEY RECEIVED BY CASHIER 
OUTSIDE OF BANK. 


Demarest v. Holdeman, Appellate Court of Indiana, March 
8, 1905. 


An arrangement was made with a 
cashier outside of the bank whereby 
he was to keep books and receive and 
disburse certain school funds. In an 
action against the bank, seeking to 
hold it liable for moneys so received 
by the cashier, a judgment against it is 
reversed, it being 

Held: A bank cannot be held liable 
for money paid toits cashier away from 
the bank, even if paid to him because 
he is cashier and it was to be carried to 
the bank and deposited. ,The cashier 
must be regarded .as the: agent of, the 
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person selecting him, and not of the 
bank, and the bank is not liable if the 
moneys are not, in fact, paid over to it. 


NEGOTIABILITY OF ATTOR- 
NEY’S FEE NOTE. 


Federal Court decision in Missouri that provision 
for attorney’s fee does not destroy negotiability, 
notwithstanding positive ruling of Supreme 
Court of Missouri to the contrary. 


Cudahy Packing Co. v. State National Bank, U. 8. Circuit 
Court of Appeals, Eighth Circuit, December 24, 1904. 


The State National Bank of St. Louis, 
Mo. took by purchase and assignment, 
a promissory note, secured by mort- 
gage on cattle. The assignment was 


not recorded, and was not required to 
be by law, and no actual notice of the 
transfer was given to the mortgagors. 
Before the maturity of the note, the 
mortgagors without the knowledge or 


consent of the bank, shipped to the 
mortgagees, 78 head of the cattle, who 
sold them to the Cudahy Packing Co. 
The bank brought this action against 
the packing company for conversion of 
the cattle. 

The question involved was whether 
the promissory note was negotiable, 
within the law merchant. If so, the 
mortgage securing the note partook of 
its character and, in the hands of the 
bank, was free from all equities between 
the original parties existing at the time 
of its transfer or arising subsequent 
thereto. 

The note contained the following 
provision : 

‘‘And in case legal proceedings are in- 
stituted to enforce the collection of this 
note, we agree to pay ten per cent. of the 
entire amount due as attorney’s fees.” 

The supreme court of Missouri, the 
State in which the action arose, has held 
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that such a clause destroys the negotia- 
bility of a note. 

Notwithstanding this, the federal 
court holds the note negotiable, and the 
bank entitled to be protected in its se- 
curity. In so holding, it declares the 
following proposition: 

‘The certainty required in commer- 
cial paper is commercial certainty, not 
mathematical. The courts ought not to 
hold any provision fatal to the negotia- 
bility of such paper which by the gen- 
eral usage of the business world does 
not have that effect.” 

The opinion of the court contains an | 
extended discussion of the subject. The 
question of negotiability of such a note, 
the court declares, is one of general 
commercial law concerning which the 
federal courts exercise independent 
judgment and are not bound by state 
decisions. The course of authority, 
pro and con, is reviewed and the clear 
weight of judicial authority at the 
present time is shown to sustain the 
doctrine that the incorporation of a 
provision for the payment of attorney's 
fees in negotiable paper does not des- 
troy its commercial character. The 
states in which it has been so held are 
named, as also the states in which the 
contrary has been held. In the course 
of its opinion, the court says: 

‘*Therule requiring certainty in com- 
mercial paper was a rule of commerce 
before it wasaruleoflaw. Itrequires 
commercial, not mathematical, cer- 
tainty. An uncertainty which does 
not impair the functions of negotiable 
instruments in the judgment of busi- 
ness men ought not to be regarded by 
the courts. The fine phrase of Chief 
Justice Gibson in the case of Overton 
v. Tyler (3 Pa. 346) that a negotiable 
instrument ‘is a courier without lug- 
gage’ has been made to do much ser- 





LEGAL DECISIONS. 


vice in the discussion of this subject. 
The real question, however, is who 
shall determine what constitutes ‘lug- 
gage'—the business world, or the judge 
in his library? In no branch of the 
law has the sound judgment of the Eng- 
lish courts shown itself more conspicu- 
ously than in the treatment of this sub- 
Whenever a new instrument, 
varying in some of its features from 
the ordinary promissory note or bill of 
exchange, has been presented for ad- 
mission to theclass of commercial paper, 
those courts have called for their guid- 
ance men from the actual business 
world, best qualified to speak on the 
subject. If, from their evidence, it has 
appeared that the instrument in ques- 
tion was by the general custom and 
practice of the business world treated 
as a negotiable instrument, the court 
has given effect to that usage, and ad- 
judged the instrument to be subject to 
the same law as other negotiable paper. 
Those courts have never forsaken the 
business world to pursue a definition.”’ 

And further: 

‘‘Now, if provisions for the payment 
of attorney’s fees and exchange were 
dealt with upon the basis of commercial 
usage, the rule of decision would be en- 
tirely plain. We are informed by a 
great body of judicial decisions that for 
at least half acentury it has been cus- 
tomary in nearly every state of the 
Union to incorporate such provisions 
in negotiable paper. In the judgment 
of business men, such provisions do 
not render promissory notes uncertain, 
or in any way affect their negotiability 
* * * The whole question is, do 
. they render the instruments so uncer- 
tain as to destroy their fitness to pass 
current in the business world? The 
business world itself ought to be per- 
mitted to answer that question.” 

And again: 


ject. 
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‘*We can learn from another source, 
in a trustworthy manner, the opinion 
of the business world as to the effect of 
provisions for the payment of exchange 
or attorney’s fees upon instruments 
otherwise negotiable. (The court here 
refers to the provisions of the Nego- 
tiable Instruments Law which make 
such instruments negotiable).” 

The court leaves the question open 
whether, had the note been non-nego- 
tiable, and the indebtedness secured by 
the mortgage a mere chose in action, a 
different result would have been reach- 
ed, saying: ‘*The doctrines of estoppel 
and good-faith purchaser have been 
steadily narrowing the ‘equities’ of the 
original mortgagor or debtor, and en- 
larging the protection granted to a 
holder in good faith and without notice 
* * *, Whether a transaction less 
than an actual payment can create an 
equity as against the assignee isa ques- 
tion which we prefer to leave open for 
future consideration.”’ 


PAYMENT TO PAYEE WITHOUT 
NOTICE OF TRANSFER. 


Swan v. Craig, Supreme Court of Nebraska, February 9,1905. 


Craig executed a negotiable note and 
mortgage to aloan company which, be- 
fore maturity, was transferred to Swan 
for value. Just before maturity, Craig 
executed an ‘‘extension of farm mort- 
gage bond” which provided that the 
loan company agreed to extend timeof 
payment of principal debt five years; 
at the end of which period a similar ex- 
tension agreement was made. Soon 
after execution, the loan company as- 
signed these extension agreements to 
Swan, who by accepting them, acquies- 
cedintheextensions. Craig never knew 
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of the assignment to Swan as the pay- 
ments of interest were made by him to 
the loan company, and were made to 
Swan by a New York bank with which 
the loan company arranged to make 
payment. About the time of maturity 
of the principal debt under the second 
extension, Craig paid it off to the loan 
company, which shortly afterwards 
went into the hands of a receiver, so 
that Swan never received it. 

In this action by Swan against Craig, 
the vital question in the case was 
whether the payment to the loan com- 
pany under the circumstances, operated 
as a discharge and satisfaction of the 
debt. Swan contended that the ex- 
tension of time of payment of a nego- 
tiable note continued its negotiable 
character during the period of extension, 
so that payment to the original payee 
prior to the expiration of the extended 
period, was at the maker’s peri]. The 
court refuses to take this view. It ad- 
judges the note and mortgage cancelled, 
and that Swan has no cause of action. 
Following is the official syllabus: 

1. Where at or about the maturity 
of a negotiable instrument, the time of 
payment of the indebtedness evidenced 
thereby is extended by a written agree- 
ment of the parties upon a valid con- 
sideration, the agreement being inde- 
pendent of and collateral to the original 
contract, such extension does not con- 
tinue the commercial characteristics of 
the note as live, unmatured negotiable 
paper. 

2. The maker of a non-negotiable in- 
strument, who has no notice of the 
transfer thereof, may make’ payment 
to the original payee. 

3. By reason of the course of deal- 
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ment 
ker, 


ings between the parties, the pa 
made tothe original payee by the n 
he having no notice of the transier of 
the note, was a good payment and 
operated as a discharge and cancella- 
tion of the indebtedness, even though 
the note was not in the possession of 
the payee, and was not at the time of 
payment delivered to the maker. 

4. Under the facts as disclosed by the 
record, the principle of equitable es- 
toppel precluded the note holder as 
against the maker, from denying the 
ownership and authority of the payee 
to receive payment, and thereby dis- 
charge the indebtedness. 


INTEREST ‘*FOUR PER CENT. 
UNTIL PAID.” 


Wright v. Hanna, Supreme Court of Pennsylvania, Dec. 31, 
1904 


The form of note sued on was as fol- 
lows: 





$1000 
STERLING, Kans., January 1, 1590. 
On or before the first-day of June, 1897, | 
I or we or either of us, promise to pay to 
the order of Harry T. Wright, the sum 
of one thousand dollars, for value re- 
ceived, payable Kansas, 
with 4 per cent. interest from date until 
paid, payable annually. 
J. H. Hanna 





Indorsed : 
Harry T. Wright. 

Held: Where the interest ona promis- 
sory note is fixed at less than six per 
cent., such rate applies up to maturity 
of the note, and the words “‘until paid” 
relate to such maturity, and thereafter 
the legal rate of 6 per cent. will prevail. 
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Savings and Trust Department 
DEVOTED TO 


MATTERS OF ESPECIAL INTEREST TO SAVINGS BANKS 
AND TRUST COMPANIES. 


EDITED BY WILLIAM HANHARTF. 


Step Rate Dividends. 

The question of paying interest to savings bank depositors,in 
proportion to the amount of their deposits, that is, declaring 
larger dividends for the smaller deposits, such as for instance, 
4‘, on amounts of $500 or less, 342% on amounts from $500 to 
$1,009, etc., etc., has frequently been raised and often discussed 
by savings bank officers and trustees;.it has lately come again 
into prominence, owing to the fact that Superintendent Kilburn 
of the New York Banking department, in his January report to 
the Legislature, recommends a statute providing that interest on 
all sums up to $1,000 must be at a rate at least 4%% more than 
the rate paid on sums above that amount. 

As usual, there are many opinions on this question, and we 
would like to hear of the experience that others may have had in 
the matter, 

As an argument favoring such dividends, it has been stated 
that, especially ia the mutual co-operative savings banks of the 
East, which represent more nearly the real savings of our people, 
it would accomplish two valuable objects, first, in encouraging 
the small saver in persistently saving, by offering him a bonus 
in the shape of an extra dividend on his small deposit; second, 
in discouraging the deposits of large sums by people who should 
be quite competent to invest their surplus, and who at present use 
the savings banks mainly because of their immunity from taxation. 

There is no doubt that some large deposits of this kind are 
made. We remember, a few years ago, a professional man com- 
ing to us with his ‘tale of woe,’’ as follows: 

“T have saved about $30,000 after many years of hard work 
and self-denial, and knowing but little of financial affairs, and 
understanding that ‘First Mortgage Railroad Bonds’ were a safe 
and desirable security, I gradually invested my surplus in such 
bonds; last year I received a personal tax notice assessing me 
for $30,000; I understand that many others, in some way, swear 
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off these personal taxes, but I was brought up by my good parents 
with what you may have heard called a New England conscience, 
and I[ simply cannot lie; therefore, notwithstanding the well meant 
advice of friends, I paid my tax on this amount, which reduces 
my income from these securities to about 2% per annum. | 
do not want to invest in constantly fluctuating speculative stocks, 
for which I know that [ would not be taxed. Shall I deposit my 
savings in savings banks, and if I should decide to do so, can 
you assure me that [ would then be absolutely free from taxa- 
tion, and receive all the interest they allow, say between 3% and 
4%?” 

We showed him the law on the subject (at that time, in New 
York State, even the small tax on savings banks surplus did not 
exist), and being satisfied that his deposit would not be taxed, 
he sold his bonds at about the price he paid for them, and placed 
$3,000 in each of ten good savings banks in New York and 
Brooklyn, according to a list furnished him. 

What do savings bank officers think of this reminiscent case? 
In the words of a late New York politician, ‘‘ What are you going 
to do about it?’”’ Should such deposits be barred, and how? We 
confess being unable to see our way clear out of the difficulty, and, 
indeed, do not know whether we would prevent such deposits be- 
ing received, even if we could do so. After all, the savings banks 
are chartered to take care of the surplus earnings of all citizens, 
and nowhere in the letter nor in the spirit of the law is there any 
mention made as to the necessity of the depositor being poor 
In reality, the fact of the depositor having a surplus, no matter 
how small, over and above his needs, shows him to be, not only 
not a poor person, but indeed, as we have often argued before, 
one of a large body of small capitalists. 

It is but fair to say in this connection that our experience of 
many years, has led us to the belief that deposits of large amounts, 
by people who are comparatively well off, do not amount to any- 
thing like what they are sometimes represented to be. 

To return to our subject. The objection to the step rate divi- 
dend consists mainly in the assertion that it invariably leads to a 
multiplication of accounts. Some few years ago, a savings bank 
officer from Albany, relating before the Savings Banks Associa- 
tion of the State of New York the experience of his bank in pay- 
ing 4% up to $500 and 3% above that, said: 

“It was our experience that we opened a very la ge number of 
small accounts with a very small increase of deposits; it made a 
great deal of work, and really did not give satisfaction. We 
adopted this rule three years, I think, and then fell back to the 
old way of paying all depositors alike up to $3,000.” 
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We may remark here, in this connection, that one of the rea- 
sons why such dividends result in a multiplication of accounts, is 
owing to the fact that many people, having reached the lower 
limit, try to evade the rule by opening additional accounts in a 
trust or joint form so as to benefit from the higher rate of in- 
terest; this not only adds to the work of the bank but often 
leads to complications at the death of the depositors, as such 
trust or joint accounts are only fictitious accounts. 

On the other hand, at the same meeting of the Association, a 
savings bank officer from Brooklyn said—: 

“We have about $4,000,000 of deposits; for a number of years 
we adopted a plan of declaring a dividend of 4° up to $500, 
and all over that 3%. We have found it to work well. The sav- 
ings banks were organized for the benefit of the poor people. We 
have probably twice the number of accounts that most any other 
bank of the same amount of deposits has. They are perfectly 
satisfied with it, and it gives the poor man who has no oppor- 
tunity to get 4% any other way the best of it, and it drives out 
large accounts that come to us to obtain 4 %.” 

We have endeavored to briefly state the arguments pro and con 
in the controversy, and would much like to hear from savings 
bank officers on this important subject. We would also state that 
this method of declaring dividends, once quite popular in New 
York City, is not much used at present. as only some two or 
three savings banks availed themselves of it when declaring divi- 
dends in January last; but conditions vary in the different States 
and Cities, and perhaps the method is more popular elsewhere; 
in the West and South, we understand that usually a fixed rate 
is declared for all sums up to the given limit; when a difference 
exists in the rate of interest paid, it is occasioned by the fact 
that some savings banks there pay a certain rate on ordinary 
deposits, subject to withdrawal on demand, and allow a higher 
rate on term deposits, i. e., deposits which are not to be dis- 
turbed for six months or longer. 


Trading Stamps Finances. 


The recent failure of a large trading stamp company, having 
branchesin many cities, hasdrawn attention to the peculiar methods 
of financiering adopted by such concerns, and the situation ap- 
pears to call for some legal check to protect the public from 
possible loss; perhaps our banking friends will be interested in 
a short description of the usual financial methods prevailing in 
business of this kind. 

Trading stamps are usually sold by the trading stamp com- 
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panies to the retail merchants on the basis of 100,000 for $250, 
25,000 for $80, 5,000 for $17.50, or 1,000 for $4, constituting 
what is called a 24% to 4% basis. These stamps are redeemable 
at the office of the trading concerns with merchandise premiums 
of all kinds, The usual value of these premiums is about $2 for 
each 1,000 stamps presented for redemption, the earnings of the 
company consisting of the difference between their selling price of 
$2.50 to $4 per thousand and the redemption price of $2 per 
thousand, apparently a very fair profit. 

So far so good. The retail merchants give these stamps free 
to their customers as an advertisement of their store, and also 
as a sort of cash discount, as they are usually given against cash 
sales only, and not on C. O. D. sales, or charge accounts. 

The profits of the trading stamp companies, however, do not 
consist only of the price difference noted above, for it has been 
estimated that only about one half of the stamps given out by 
the retail merchants are ever presented for redemption, the balance 
being lost, or neglected, or disappearing in some manner. One 
would imagine that such business would prove exceedingly profit- 
able to the trading stamp companies, when properly and honestly 
handled; but, in the case of the company which has just failed, it 
is asserted that the owners were not satisfied with such profits, 
but endeavored to increase them by lowering the value of the so- 
called premiums—that is to say, by requiring the holders of the 
stamp books (a stamp book usually consists of 1,000 stamps) 
to give more books for a given article of merchandise; in other 
words, they lowered the purchasing value of their stamps; for in- 
stance, they required four books of stamps for a premium which 
previously could be had for three books only, etc.; it is also 
stated that the quality of the premiums was lowered at the same 
time. All this shook the confidence of the public, and precipitated 
a rush of the holders of stamp books wanting to exchange at 
once their books for premiums; and after a few days the Com- 
pany closed its doors. 

It will be easily seen by those understanding finance that such 
methods of business are open to serious obicctions. As long as 
the trading stamp companies sell these stamps freely to a num- 
ber of retail merchants, all is serene; but when redemptions come 
freely, there is a change, and should there be a large number of 
books presented at one time (we might compare this to a run 
on a bank) they simply close their doors. The real danger con- 
sists in the fact that there is no limit to their sales of stamps 
and no check whatever providing that the proceeds of these sales 
be properly invested in securities, or goods, to secure their ulti- 
mate redemption. 
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fhere is a law in New York State requiring trading stamp 
companies to mark their stamps with a cash value, at which they 
may be redeemed, but, like many other laws on our statute books, 
it is not enforced. It seems to us that the real danger lies in the 
fact that there is nothing to prevent these companies issuing 
millions upon millions of these stamps, whilst at the same time 
there is no provision whatever, so far as known, made for their 
redemption; there appears to be a need of a mandatory statute 
providing, in some way, for the ultimate redemption of these 
trading stamps. Perhaps a proportionable reserve fund, to be de- 
posited in designated banking depositaries, might prove an ef- 
fectual protection. Can any of our readers suggest a practical 
remedy for the present unsatisfactory state of affairs? 


Savings Banks Printed Forms. 

The Savings Bank Section of the American Bankers’ Associa- 
tion in the month of December last, sent a call to all its mem- 
bers for specimens of the printed forms used for their savings 
accounts, such as Pass-books, Checks, Deposit Slips, By-laws, 
Ledgers, Loans, Signature Cards, etc., and also for all the 
advertising matter issued by them. Over 300 banks have so far 
responded, and collections are still coming in. 

This wholesale collecting of printed forms has never, so far 
as we know, been attempted before; it involves considerable labor 
and is indeed a work of some magnitude; it will prove of 
very great interest and advantage to the members of the Section, 
and the officers deserve great credit in carrying this through. 

All the matter received has been arranged according to a 
new plan, as follows: All printed forms relating to a given 
subject, received from the savings banks throughout the 
country, have been placed together in a separate book; for 
instance, all the forms relating to Bond and Mortgage Loans 
are collected in one single book. The specimens are spread on 
cardboard sheets, 18% by 14 inches, backed on both sides with 
linen to prevent breaking or tearing; when the forms are 
printed on both sides of the paper they are attached to the 
sheets in such an ingenious manner as to allow complete 
examination. These books are bound on the loose-leaf plan, 
allowing for expansion at any time, a necessary precaution, 
as collections are still coming in, and the specimens received 
must be placed in their proper position under their appropriate 
heading. Each book is subdivided under many headings; for 
instance, the Bond and Mortgage Loan book, above referred to, has 
some 18 subdivisions, thus making reference and comparison easy. 
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Care has been taken to avoid duplicates, and consequently 
many forms have been eliminated. There were, however, strange 
to say, fewer duplicates than might have been expected, although 
the differences between some of the specimens consist only of a 
few words, or perhaps in the general style or get up of the forms. 

The collection is by no means considered complete as yet, but 
it is expected that many banks will send their printed forms 
later on, especially after viewing the present collection, which it 
is desired to make a complete museum and compendium of the 
business of savings banks in the United States. It is also con- 
templated to extend the collection later on, so as to include the 
printed forms of savings banks in other countries. 

The whole collection of books is now on exhibition to the 
members of the Section at the office of the Secretary, 261 Broad- 
way, Room 11, New York. 

We intend to begin with the next number of the Journal a 
descriptive review, discussion and criticism of these papers, and 
will also give lithographic reproductions of such forms as may 
be considered worthy of such mention. Any of our subscribers 
desiring special information on the subjects connected with these 
forms will be promptly and cheerfully answered through this 
department; names of the inquirers will not be given, if request 
is made not to do so. 

At present the subjects embraced in this collection number 12, 
and as the pass books (some 230), require 3 books, there are in 
all 14 books, divided as follows: Deposits, Withdrawals, Signa- 
ture and Index cards, Pass Books (3 books), By-Laws and Char- 
ters, Loans, Bond and Mortgage Loans, Depositors’ Ledgers, Mis- 
cellaneous Notices and Advices, Stock and Bond Ledgers, Book- 
keeping and School Savings Banks. 

The subdivisions are as follows: 


DEPOSITS. WITHDRAWALS (Continued). 
Deposit slips. Orders to pay—in full. 
Duplicates—Book not presented. Payments by mail. 
Savings departments. Payments on doctor’s certifi- 
Accounts in trust. cates. 
Transfers and redeposits. Payments on notarial orders. 
New account deposits. Payments to beneficiary. 
Deposits by mail. Payments to societies. 
Certificates of deposit. Payments to undertakers. 


Sundries. Payments without administra- 
WITHDRAWALS. tion. 


Withdrawalreceipts—on account Collections on other banks. 
Withdrawal receipts—in full. Transfers. 
Orders to pay—on account. Sundries. 
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SIGNATURE AND INDEX 
CARDS. 
Single account cards. 
Joint accdéunt cards. 
Society account cards. 
Cards giving authority to an- 
other. 


Cards with receipts for auxil- 
iary banks. 


Card index for names. 
BOND AND MORTGAGE 
LOANS. 
Applications for loans. 


Reports for appraisers 
counsel. 


Acceptance and declination of 
loans. 


Mortgage notes. 

Mortgage bonds. 

Collateral and extension bonds. 

Trust deeds. 

Mortgage records and ledgers. 

Releases, quit claims, guaran- 
tees and assignments. 

Notices for interest. 

Notices for interest overdue. 

Receipts for interest. 

Receipts for principal. 

Taxes. 

Fire insurance—expiration no- 
tices. 


Fire insurance—records. 

Fire insurance—sundries. 

Sundries. ; 
DEPOSITORS LEDGERS. 

Depositors ledgers—looseleaf. 

Depositors ledgers—cards. 

Depositors ledgers—books. 

Transcripts of accounts. 

LOANS. 
Loan notes. 
Loans with collateral. 


and 


LOANS (Continued). 

Loans on pass books. 
Notices of interest due. 
Notices of interest overdue. 
Receipts for principal and in- 

terest. 
Loan ledgers and records. 
Changing rates of interest. 
Collaterals. 
Sundries. 
MISCELLANEOUS NOTICES 

AND ADVICES 
Lost Books—affidavits, etc. 
Lost Books—bonds of indem- 

nity, etc. 
Lost Books—advertisements,etc. 
Inheritance taxes. 
Dormant accounts and searches. 
Society accounts. 
Notices of joint and trust ac- 
counts. 
Identifications. 
Powers of attorney and proxies. 
Transfer vouchers and orders. 
Assignments. 
Notices of withdrawals. 
Stop payment. 
Receipts for pass-books. 
Receipts for collections. 
Receipts for auxiliary banks. 
Trustees and committees. 
Mail—signatures. 
Mail—requests for books. 
Mail—remittances. 
Mail—sundries. 
Sundries. 

PASS BOOKS. 
BY-LAWS AND CHARTERS. 
STOCK AND BOND LEDGERS. 

BOOKKEEPING. 

SCHOOL SAVINGS BANKS. 


The Secretary will feel obliged for any suggestion as to these 
divisions and subdivisions. As already stated, the books are in 
loose-leaf shape, capable of expansion or change, and whenever 
considered advisable, the above subdivisions may be added to 
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or changed, as may be found preferable or more convenient. He 
plans to make the collection as complete and as perfect as pos- 
sible, and relies on the members of the Section to accomplish 
this result. 7 ' 

Extended Bond Tables. 

We are in receipt of a book of ‘‘Extended Bond Tables,” by 
Col. Charles E. Sprague, President of the Union Dime Savings 
Institution, Chairman of the Savings Bank Section of the Ameri- 
can Bankers’ Association, and Professor in the School of Com- 
merce, Accounts and Finance of the New York University; these 
tables are made up for the purpose of giving an accurate basis 
for calculations as to the value and revenue of bonds and secu- 
rities bought at a premium or at a discount. 

A few other tables of the same import, viz., Deghuee’s, Rollins’, 
etc., have been used heretofore by bond dealers and buyers, but 
they are often objected to as inaccurate, in so far that they do 
not carry their calculations far enough; and in our present days 
of narrow margins and comparatively small profits, it becomes 
necessary to have such figures so accurately computed that no 
serious difference should exist between the reality as based on 
facts and the short way for which such tables are used; an 
example is given of a $1,000,000 5% bond due in 90 years, where 
the actual value differs from the value given in the old tables by 
as much as $392.59, altogether too large a difference. Professor 
Sprague’s tables are calculated to 8 decimals, and therefore will 
give accurate values to a cent for a $1,000,000 bond. We have no 
doubt that they will gradually supersede all others, and be greatly 
appreciated by the banks, banking houses, bond dealers, trustees, 
and investors, savings banks, and trust companies—in fact by all 
those who deal in bonds. 

Logarithm tables have been used in making up these calcula- 
tions, the results being tested in several ways and invariably 
proved correct. The basis of the compilation is well understood 
by actuaries and accountants, and is thoroughly explained in Pro- 
fessor Sprague’s book called ‘‘The Accountancy of Investment,” 
which we reviewed in the March number of the Journal. 

In addition to the ordinary tables giving basis for purchase 
and sale of securities, bearing from 3 to 7% interest, and matur- 
ing by half years up to 50 years, and by 5 years from 50 to 100 
years, there are also tables for intermediate rates; the basis rates 
of revenue being given from 2.50 to 5% by 5 points, these tables of 
intermediate rates, as, for instance, 2.51, 2.52, 2.53, etc., give ac- 
curately something never before attained in any publication, and 
which will often save much valuable time. 
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Clear and convincing explanations and directions are also 
given as to the use of these tables for annuity purposes, and also 
regarding a method, discovered by the distinguished author, of 
utilizing the compound discount so as to double the number of 
years embraced by the tables. We observe that an additional 
table is given, showing the value to be added to bonds the in- 
terest of which is payable quarterly; it is well known that semi- 
annual payment of interest is the usual basis of bond calcula- 
tions, and, of course, Professor Sprague’s tables are based on this 
regular method; therefore we believe that this additional table 
will prove a convenient method to reach correct values for quar- 
terly bonds, not a few of whom are now in the market. 

Taking it altogether, we welcome this book as a practical, 
convenient and extraordinarily accurate compilation, forming a 
valuable addition to financial libraries, and believe that it will 
gradually take the place of all former books of this character. 
It will become a necessity to the many who handle investments 
for corporations and private investors, as well as to all persons 
having charge of trusts and estates, where it is necessary for the 
closest and most scientific calculations to be made, to permit ab- 
solute accuracy in figuring investments and to distinguish and 
divide the true income from repayments of capital. 

Professor Sprague’s books are for sale at this office, and we 
will send them prepaid on receipt of the publisher’s price, viz. ‘‘The 
Accountancy of Investment,’’ price $2; ‘‘Extended Bond Tables,” 
price $10. 


Trust Companies Reports. 


Senator Davis’s bill, signed by Governor Higgins on the 24th 
of April, is now a part of the banking law of the State of New 
York; it makes the following change in Chapter 689 of the Laws 
of 1892, as amended by Chapter 333 of the laws of 1898. 

“20. Reports.—Every corporation and individual banker sub- 
ject to the provisions of this chapter shall make a written report 
to the Superintendent of Banks in such form and containing such 
matters as he shall prescribe. In the case of a bank or individ- 
ual banker, the superintendent shall, at least once in every 
three months, designate some day therein in respect to which the 
report shall be made. /x case of a bank, individual banker or trust 
company each report shall state, in addition to the matters prescribed by 
the Superintendent of Banks, the amount of deposits the payment of which, 
in case of insolvency, ts preferred by law or otherwise over other deposits. 
The Superintendent of Banks shall prescribe the manner and form of 
making such statement.” 

The matter in italics is new. 
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George W. Young, of 59 Cedar Street, in answer to our en 
quiries as to the general feeling among the Trust Companies on 
this change in the law, said: 

“As a matter of fact the New York Bank Superintendent hither. 
to had the power to examine into the condition of the Trust 
Companies at any time that he considered it advisable to do so; 
in addition there are certain compulsory examinations to be 
made at stated times by the directors. Personally, I see no ob- 
jection whatever to the law that has been passed, and do not 
think that any of the leading Trust Companies have any ob- 
jection to it. It might perhaps have proved more advisable to 
have given the Bank Superintendent the right to call for reports 
at any time in his discretion and to make examinations when 
ever he might see fit, in the same manner as the Comptroller of 
the Currency, in the case of National Banks; this would do away 
with the possible idea that financial institutions make prepara- 
tions for these reports and examinations If our Bank Superin- 
tendent had such power, he could call on the companies for re- 
ports at any time and make personal examination at such times 
as he thought necessary and proper. I believe it to be certainly 
a fact that the leading Trust Companies of New York welcome 
the frequency of official reports and examinations, except, of 
course, as they might, when made too frequently, interfere at 
times with the practical management of the business, as trans- 
acted in their offices.” 

Mr. Young, who recently resigned the Presidency of the United 
States Mortgage & Trust Company to found the banking House 
of George W. Young & Company, is one of our best known, sub 
stantial and progressive financiers, and a director and trustee in 
many large financial corporations. He was elected Chairman of 
the Board of Directors of the United States Mortgage & Trust 
Company. after resigning the Presidency, and is also President of 
the Trust Companies’ Association of the State of New York. 


Trust Company Advertising. 

The article of Mr. Wenig, Auditor of the Windsor Trust Co., 
of New York, which appears elsewhere in this Department, deals 
with advertising, a subject of constant thought in the minds of 
enterprising and progressive bank officers. The point he makes 
regarding the professional dignity of doctors and lawyers, which 
prevents them from advertising, is very well taken, and the 
specimen letters sent to prospective customers appear to us to be 
very good, sufficiently dignified, and likely to accomplish their object. 
The proof of the pudding is in the eating, says the proverb, and 
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certainly the Windsor Trust Company has provéd by its remark- 
able success that its methods of soliciting business are thoroughly 
practical and effective. 


Banking in Ohio. 


We beg to draw the attention of our readers to the article 
published in this issue, on the Building and Loan Associations 
in Ohio, and written by the able Secretary of the Home Savings 
& Loan Company of Youngstown, Ohio. It will be seen that 
these associations do practically a Mutual Savings Bank busi- 
ness, receiving ordinary deposits, repayable on demand; the 
Ohio Statutes do not provide for chartering Mutual Savings 
Banks, although there exists in Cleveland one bank, chartered 
prior to the present constitution, doing exactly the business of 
the Eastern Mutual Savings Banks; we refer to the Society for 
Savings, one of the largest, best conducted and most progressive 
savings banks in the United States, presided over by our genial 
and clever friend Myron T. Herrick, at present the popular gov- 
ernor of Ohio. 

We would be pleased to receive from savings bank officers, 


their opinions as to these building, loan and savings associations 
in Ohio. 


Form the Cood Habit of Saving. 


This is the subject of an interesting paper contributed by W. 
W. Cloud, Treasurer of the Maryland Savings Bank, of Balti- 
more, Maryland. The sample advertising cards which Mr. Cloud 
gives, appear to us to be as good as they are undoubtedly effective, 
and the author’s remarks on the advertising of mutual savings 
banks will prove of interest to our readers. 


American Bankers’ Association. 


The Executive Council of the Association met in New York 
City on May 3d. It was decided that the next Convention would 
be held in October next in Washington, D. C. 

The Executive Committee of the Savings Bank Section, G. 
Byron Latimer, Secretary of The Irving Savings Institution, 
Chairman, held a meeting on Tuesday, May 2d, at the office of 
Col. Sprague, President of the Union Dime Savings Institu- 
tion, Broadway and 32d St., City; the meeting was attended 
by eight members, and many matters of interest to the Section 
were discussed, among others the Collection of Printed Forms,the 
monthly reports of Deposits and Withdrawals, etc. The arrange- 
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ments for the next Convention were referred to a Committee con 
posed of the Chairman, the Chairman of the Committee and t? 
Secretary. 

The Executive Committee of the Trust Company Section m: 
on May 2d, at the office of the United States Mortgage an: 
Trust Company of New York City. The meeting was preside! 
over by Festus J. Wade, President of the Mercantile Trust Com. 
pany of St. Louis. All matters of interest to the Section were 
thoroughly discussed, as well as the date and time for the next 
Convention. Twelve members were present, out of the total mem- 
bership of the Committee. 


New York Bank Superintendent. 

Frederic D. Kilburn, of Malone, New York, has been confirmed 
by the Senate, to succeed himself as State Superintendent of 
Banks; Mr. Kilburn is now in the 10th year of his tenure of 
office, he has proved himself upright, diligent and efficient, and 
we beg to tender him our congratulations and best wishes for 
the future. 


Savings Banks Taxation. 


The bill repealing the law taxing the surplus of savings banks 
in the State of New York, thus redeeming the pledge made to the 
public last fall in the platform of both parties, failed to pass the 
Assembly. It had previously passed the Senate, all the Democrats 
voting for it, and all the votes against the bill being cast by the 
Republicans. 

We have no doubt, however, that the State Savings Bank 
Association, and the individual savings banks, will not be sat- 
isfied to let the matter rest there, but will continue their efforts, 
urging the repeal of this very unpopular measure. One of the 
main arguments in its favor, viz., the necessity of further rev- 
enue for the State, is apparently not borne out by facts, as it 
produces after all only about $770,000 per annum, whilst the 
mortgage bill now before the Governor will undoubtedly raise 
sufficient revenue to meet all the wants of the State. 
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TRUST COMPANY ADVERTISING. 


H. P. WENIG, AUDITOR WINDSOR TRUST Co., NEW YORK. 


The Doctor does not advertise because it is ‘‘unprofessional.”’ 

‘Professional dignity’? permits the lawyer to use only a card 
in legal journals to bring himself to the attention of the public. 

Bankers, who are professional men in the generally accepted 
sense of the word, have been hitherto similarly bound by the tradi- 
tions of the financial world. Yet four years ago, a Trust Com- 
pany in Chicago instituted an advertising campaign that ‘“‘sunk’’ 
even to the level of street car placards. To-day this Trust Com. 
pany handles about the largest number of accounts in the entire 
West. 

It is only within the past three or four years that the more 
progressive of American financial institutions have broken down 
the barriers that separated them from a legitimate exploitation of 
their business. 

Doctors may not “advertise’’—but incidents are not rare where 
a doctor has paid the newspaper man to associate his name in 
print with the name of distinguished patients or in unusual cases. 

The lawyer may not ‘‘advertise’’—but he makes no effort to 
withhold his name from the public prints if there is any possible 
excuse for bidding for notice in connection with suits of law. 

In both of the above cases ‘‘advertising”’ is interpreted in its 
broadest sense, and be it said, not far from its best sense. 

Itisto the interest of the practitioner to have his name brought 
to the attention of the public in connection with his work; it is 
to the interest of the public to keep in touch with men who are 
doing the world’s work. By means of publicity alone can the 
capable be found and utilized, and the incompetent discarded. If 
a professional man can offer services of value to the public, it is 
just as natural a desire for the public to know that he has ser- 
vices to offer as it is for a business man who has goods to sell. 
If the ‘professional dignity” forbids an expression of this legiti- 
mate purpose to bring his name before the public, along the lines 
of legitimate advertising, other and more subtle channels must 
be opened by the special efforts of the man himself. 

It is only within a short time that financial institutions, who 
by nature are so closely identified with industrial and commer- 
cial enterprises, have allowed themselves to absorb the business 





356 THE BANKING LAW JOURNAL. 


methods which include advertising. And though the advertisin: 
of financial institutions may not cover newspaper or magazin: 
space, nor bill boards nor placards, it may be made none the less 
effective because it models its campaign along the lines that wil! 
most effectively reach that better class of citizens who have bank 
accounts and who may be more influenced by personal letters 
and intelligent argument rather than by flaring head-lines. 

It was on this particular principle that the Windsor Trust 
Company of New York, at a moderate expense, began its adver- 
tising campaign at the time of its establishment about two and 
one half years ago. Within this short period it has secured over 
1600 accounts, which it is increasing at the present rate of nearly 
1200 a year. On the principle that the best advertising is that 
which results in the most business, the campaign of this Com- 
pany may prove of interest to similar institutions. 

The first step in the campaign was to hire a clerk to go 
through the New York City directory and to select therefrom a 
preferred list of nearly 100,000 names of individuals or business 
houses which might be justly considered prospective patrons (such 
lists may be bought outright from business houses which make 
a specialty of this kind of work; but they are as a rule inaccu- 
rate and incomplete). From the leading hotels and apartment 
houses were secured the names of all their permanent guests. 

In this way, and in other similar ways, a fairly complete list of 
good names was built up. These, with their addresses, were writ- 
ten on cards five inches long by three inches high and filed alpha- 
betically in sections, each section bearing a serial number and 
representing an arbitrarily selected geographical division of the 
city. This list is the “advertising list’’ which is the basis of the 
advertising system; and a particularly advantageous feature of 
this list is the fact that many of these people have never before 
been solicited. 

The next step was to prepare a circular letter soliciting busi- 
ness from each of the prospective patrons in this advertising list. This 
letter was short and to the point, and called the reader's attention 
to the particular advantages—geographical, and otherwise, 
which this particular institution had to offer Following this 
first letter came a series of letters intended for each class of pros- 
pective residents, business men, army officers, people who had no 
bank accounts, people who had bank accounts in other institu- 
tions and many others. Two such letters are reproduced with this 
article. One of these letters solicits active and savings accounts 
and offers to handle foreign exchanges. The other is intended 
particularly for out-of-town residents who have occasion to visit 
the city. 
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The cards in this advertising list are of different colors, each 
color representing a sub-divided class of prospective patrons. 
Thus, whitecards, may represent business men, blue cards, bankers, 
red cards, hotel residents, yellow cards, residents in the immediate 
neighborhood who conduct their banking operations down-town. 

When responses are received to these letters, the prospective 
patrons from which they come are of course given particular at- 
tention, and personal calls follow whenever possible. 

The original list of names is kept ‘‘live’ by taking from it 
the cards of ail prospective patrons who have become actual 
patrons, and all names whose letters have been returned by the 
Post Office for incorrect addresses, removals, etc. 

The advertising interests of a financial institution perhaps be- 
long more properly to the secretary than to any other official. 
To him falls much of the correspondence which a bank conducts. 
As the first and most important step in the advertising cam- 
paign of a bank consists in the issuance of form letters, the re- 
lation of the Secretary to the advertising work is apparent. 

Important features of bank advertising are also the circulars 
and booklets which contain the more detailed explanation of the 
bank's policies, methods and conveniences. Each of these book- 
lets usually describes some particular feature, such as the depart- 
ment of trust, foreign exchange, safe deposit vaults, and check 
and savings accounts, and are issued in connection with the form 
letters and on special request. 

To what extent such systems of form letters, printed matter, 
and personal solicitation may go without falling over the line 
into “advertising,’’ is a question that troubles the progressive 
banking institutions very little. Experience has disproved the 
theory that desirable accounts cannot be secured by advertising 
methods. If business can be obtained, it is to the interests of 
the bank, which is struggling against competition, to get it. And 
the banks which are numbered among the growing ones are those 
banks which are acting on the very simple but effective principle 
that ‘‘The best way todo a thing is to do it’? And it must be 
a strong theory indeed that can persuade a young banking house, 
whose success has been based on such advertising methods, that 
advertising is ‘‘unprofessional.” 

SPECIMEN LETTERS. 


We would be pleased to have you open an account with this 
Company, upon which we will allow interest on daily balances, 
thus materially increasing your yearly income. 

On active accounts interest is credited monthly. On ‘Special 
Agreement” accounts, which are designed for the benefit of those 
desiring ‘“‘Savings Accounts,” we offer a liberal rate of interest. 
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We call your attention to our superior facilities for the buy 
ing and selling of foreign exchange, issuing letters of credit, etc. 
available in all parts of the world. We attend to the paying o/ 
bills for goods purchased abroad, thus saving customers al! 
trouble. 

Some of the further advantages to be gained by doing busi- 
ness with this Company will be found in the enclosed circular, 
to which we ask your attention. 

Trusting that we may have the opportunity of serving you, 
we are, etc. 


As you undoubtedly have occasion to use a New York depository 
during your visits to our city, we beg to offer you the services of 
the Windsor Trust Company. 

Our Banking House is situated at the corner of Fifth Avenue 
and 47th Street, in the heart of the hotel and theatre district, 
and is equipped with all facilities incidental to Banking and 
Trust Company business. Our many conveniences are always 
at the disposal of our customers. 

By opening an account with the Windsor Trust Company you 
will avoid the delay and expense of making drafts on your 
home bankers. In this connection a letter of introduction from 
them would be valuable. 

We have a Safe Deposit Department in which valuables may be 
stored at moderate expense. 

Trusting to have the pleasure of serving you, and enclosing 
our last published statement to which we would ask your at- 
tention, we are, etc. 


BUILDING AND LOAN ASSOCIATIONS IN OHIO. 


JAMES M McKay, SECRETARY OF THE HOME SAVINGS & LOAN COMPANY, 
YOUNGSTOWN, OHIO. 


Building and Loan Associations were first organized in Ohio 
about 1868. The earliest associations were formed under general 
laws, but it was not long before a special act was passed by the 
legislature defining their powers and providing for their regula- 
tion and control. This act has been revised and amended at 
various times since, the last revision being in 1890 when the 
present law was passed. In this revision, while liberal powers 
are granted and strict accountability required, the law wisely re- 
frains from going into matters of detail, but leaves much to be 
determined by the individual association under its own constitu- 
tion and by-laws. In pursuance of the latitude thus allowed by 
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law the associations present a wide variety of method, ranging 
from the terminating and serial type so familiar to the people 
of Pennsylvania and other States to such banking institutions 
as the Mutual Home of Dayton, the Citizens’ of Cleveland (lately 
merged with the Savings and Trust Company of that city), and 
others. It is the purpose of this paper to outline the methods 
of the more advanced associations. 

In organizing a building and loan association a certain amount 
of capital stock must be specified. This is called the authorized 
capital and it indicates the size which the institution is expected 
to reach. The amount of capital may, however, be increased or 
diminished at trifling cost by filing the proper certificate with the 
state authorities. This stock is issued to such persons as may 
subscribe for it, but the subscribers are called ‘‘members’’ instead 
of ‘‘stockholders,’’ and the money paid in by them is termed in 
the statute ‘ stock deposits.’’ Our state inspector in his published 


reports has seen fit to drop the word ‘‘deposit’’ and treats every- 
thing as “‘stock.’’ This is unfortunate, as the money placed with 
a building and loan association has more of the features of an 
ordinary bank deposit than of corporation stock. 

Each association is to determine in its own constitution and 
by-laws the terms under which its stock may beissued. In prac- 
tice two ways are usually provided; these our state inspector 


calls *‘paid up stock”’ and ‘running stock’’ and most of the as- 
sociations use the same language. A more correct designation 
would be to call the former ‘‘Stock deposits on certificate’ and 
the latter ‘‘stock deposits on pass-book."’ The paid up stock, 
as its name implies, is issued to those who pay in at once the 
full tace value of their shares. To such people certificates are 
issued on which the association pays dividends in cash at its regu- 
lar semi-annual periods. The running-stock or pass-book ac- 
counts are issued to those who wish to have an open or run- 
ning account with the association to which they can add from 
time to time. At first it was intended that each holder of run- 
ning stock should subscribe for a certain number of shares and 
make stated periodical payments thereon proportioned to the 
number of shares taken. Sone of the associations still retain 
this provision in their by-laws, but in practice no attention what- 
ever is paid to it, and the holder of a pass-book account de- 
posits with the association just as he would on an ordinary sav- 
ings account with a bank or trust company. Fines for non-pay- 
ment, which are so common in Pennsylvania and other States, 
have been entirely eliminated by the leading associations and are 
rapidly becoming obsolete throughout the State. 

There are two unique features of building and loan stock as 
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authorized by the laws of Ohio. One is that it is not permanent 
in its character like other corporation stock, but may be can- 
celled by the association which issued it and the money paid 
thereon withdrawn. In practice withdrawals are freely permitted, 
and no loss whatever is sustained by the withdrawing member. 
At stated semi-annual periods the profits are apportioned as a 
dividend among all the members, and the one who withdraws 
the day after the dividend is declared receives the full amount of 
the dividend in addition to the money he has deposited. The 
other special feature is the fact that while this stock is nominally 
divided into shares of a certain face value—usually $100.00—it 
does not have to be issued or withdrawn in even shares or, in- 
deed, in any specified amounts. It is clearly established that the 
stock may be issued either in even shares or in such fractions of 
shares as the subscriber may wish, and it may be withdrawn in like 
manner. Building and loan stock is thus wholly divested of its per- 
manent character and becomes a mere deposit withdrawable at 
the will of the holder. It is common for associations to provide 
in their regulations that any member shall at any time be deemed 
the owner of stock equal to the amount of money standing to 
his credit. Thus the person who deposits $1,000.00 is the owner 
of ten shares. One who deposits $10.00 owns one-tenth of a 
share, and if he withdraws $5.00 of that he would then own one- 
twentieth of a share. 

It was the original intention of building and loan associations 
to furnish homes for their members, and in lending their money 
the associations still adhere largely to this idea. The reports 
issued by the State Department show that real estate loans con- 
stitute over 90% of the total amount of loans made by these 
institutions, and in selecting their real estate loans the associa- 
tions almost invariably give preference to those for the purpose 
of building or purchasing homes. Most associations will not lend 
on vacant lots, and if loans are made on business property the 
amount is usually less in proportion to the total value of the 
premises than upon homesteads. 

Loans are made on any reasonable terms of payment, but the 
installment loan is favored both by the associations and their 
patrons. Under this plan, stated monthly payments are made pro- 
portioned to the total amount of the loan, and at certain inter- 
vals these payments are credited upon the principal and a new 
principal determined which will bear interest until the next period- 
ical settlement. The minimum payment required is usually 
$1.00 per month upon each $100.00 borrowed, but the borrower 
is always left free to pay as much more as he can. Long time 
and easy payments are thus assured to the borrower if he wants 
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them, but he is at liberty to shorten the time as much as he is 
able. In some associations the principal of the loan is reduced 
monthly, in others the reduction is made quarterly, and still 
others semi-annually. The rate of interest does not vary mater- 
ially from that charged by other corporations that lend on real 
estate. 


The business of an association is conducted by a board of 
directors chosen by the members. Any one who has an account 
with such an association has the right to vote the exact amount 
of stock that he owns at the annual election of directors, but no 
one can cast more than twenty votes in his own right no matter 
what the amount of his stock deposit. A vast amount of labor 
would arise at the annual elections if the members turned out to 
any great extent to vote their fractional shares. In practice, 
however, these elections are attended by but few, and the boards 
are practically self-perpetuating. 

The statutes wisely provide that not less than five per cent. of 
the net profits each year shall be placed in a reserve fund and 
held for the payment of losses, if any should occur. This fund 
may be invested in such way as the board of directors may de- 
termine. All other funds of the association must be loaned to 
members or depositors, except that, if the demand for loans 
is not sufficient to keep the money employed, a limited amount 
may be invested in state, county or municipal bonds. 

The general statutes of Ohio do not provide for the organi- 
zation of mutual savings banks such as exist in Eastern and New 
England States. A few such institutions were chartered by the 
state legislature prior to the adoption of the present constitution, 
and these continue to do business, the most notable among them 
being the Society for Savings, in Cleveland, which is the largest 
financial institution in the state. 

The Building and Loan Associations are striving to fill the 
place in Ohio that is filled by the mutual savings banks of the 
East. As a rule they are well conducted, efficiently managed and 
are doing a wholesome work. 


“FORM THE GOOD HABIT OF SAVING.” 


Wa. W. CLouD, TREASURER MARYLAND SAVINGS BANK, BALTIMORE, Mp, 


To be in accord with the progressive spirit of the times, a 
business must be advertised intelligently and brought to the notice 
of the public, on whom its success and development depends. 
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The demand for publicity comes not alone from the merchant 
with something to sell, but from almost every line of business. 

It is responsible for the expenditure of millions of dollars 
annually, much of which is wisely directed by specialists who 
have been carefully trained to produce and compile the result 
getting matter; if, however, a business, by reason of its charac- 
ter or size, does not justify the employment of a specialist, its 
publicity department can be intelligently looked after by an 
officer or employee who is willing to give thought and study to 
the subject. 

A few years ago financial institutions were loath to advertise; 
in fact, anything beyond a card announcing the title, location 
and names of the officers and directors of a bank was consid- 
ered undignified. Business came, and the banker was happy and 
apparently oblivious to the possibilities for growth and healthy 
development that would result from a judicious use of printer’s 
ink. The depositor sought the bank, not the bank the depositor. 
To-day the situation is reversed, and we see the moneyed insti- 
tutions of the country making great efforts to attract the pro- 
spective depositor, and endeavoring to impress him with their 
size, strength and unusual facilities for caring for his business. 

Have these money institutions found advertising profitable? 
The net result, included in the dividends to the stockholder 
owners, answers the question, and the publicity campaign con- 
tinues. But how about the savings banks without any capital 
stock, which are owned by their depositors? Have their officers 
or trustees a right to divert any part of their income from in- 
terest account and spend it for advertising and developing said 
institutions? The conservative bank officer, conscious of his 
stewardship, having been reared in a business constantly re- 
quiring the most economical administration and with an ever 
watchful eye on the expense account, is apt at first glance to em- 
phatically answer ‘‘No!” But let us analyze the subject and see 
if some reasons can be found strong enough to warrant a change 
of opinion. 

Mutual Savings Banks are organized and conducted for the 
sole purpose of caring for savings. Most of the money received 
over their counters comes from the poorer classesand from persons 
unfamiliar with the usual forms of investments from which incomes 
are derived. Their funds are invested in high grade bonds, stocks 
and mortgages, which yield an income enabling them to pay the 
expense of conducting the business, create a reserve fund for off- 
setting any depreciation in the value of their securities resulting 
from panics and other causes, and return the depositor a rate 
of interest on his money of from three to four per cent. per annum. 
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By reason of the conservative nature of their business and 
the many safeguards surrounding its conduct, they are rightfully 
the proper custodians for savings. Is it not the duty, therefore, 
of their officers and trustees to not only receive the savings 
which come unsolicited but to reach out and secure from loss, 
much of that which is not, but should be, in their keeping? 

An aggressive savings bank, conducting an advertising cam- 
paign, is a potent factor in a community for stimulating and 
encouraging thrift among its members. Its advertisements can 
be made interesting, instructive, and compiled to stimulate a 
desire in the reader to become a saver and a better citizen. 

This can be accomplished without an extravagant outlay and 
should certainly be productive of good results. Try it, Mr. Sav- 
ings Bank Officer, tell the people about your bank; its business, 
the people connected with it; how the money entrusted with you 
is invested, what a strong security vault you have; and the 
many other good reasons which can be presented. 

Remember that the endowment of a voluntary being, where- 
by it becomes possible for that being to do or effect something, 
is called power, and that the ability of doing anything when it 
has been acquired by frequently doing the same thing, is habit, 
and that the habit of saving once acquired becomes a power 
unto him who acquires it. Preach this doctrine in a dignified 
but direct attention-getting manner, and see that your adver- 
tisements always contain a pertinent thought which will stick in 
the mind of the reader. 

Impress upon the young the importance of saving small sums 
systematically, and keep up their interest in the idea. In this 
you will have the hearty co-operation of the parents. 

A short newspaper card changed from day to day will indicate 
your bank to the public, for example: 

“FORM THE GOOD HABIT OF SAVING” 
An Account with the 
Savings Bank 
Will Help You. 


$1 STARTS AN ACCOUNT WITH THE 
<a Savings Bank, 
Upon which interest is allowed 
At the rate of .. % 


“FORM THE GOOD HABIT OF SAVING.” 
$1 Wasted each week 
If deposited in the 
Savings Bank 
Would amount to $52 and interest at the 
end of the year. 





THE BANKING LAW JOURNAL. 


“FORM THE GOOD HABIT OF SAVING” 
The Pennies and the Dollars will 
take care of themselves. 

Start an Account to-day with the 
Kind . Savings Bank. 


NO YOUNG MAN OR WOMAN CAN AFFORD TO 
BE WITHOUT A SAVINGS BANK ACCOUNT. 
Lay aside $1 from this week’s salary 
and put it in the 

tag es . Savings Bank. 
“FORM THE GOOD HABIT OF SAVING” 
up to buy a home, sothat when you 
are married, you will have a com- 
fortable place to bring the wife to. 
An account with the 
Savings Bank 
Will help you. 


STOP OWING MONEY, BUT OWN SOME. 
An account with the 
. Savings Bank, 


‘Upon which interest is paid 
Will help you. 


The accounts of minors are valuable to a savings bank, they 
grow during the childhood of the owner and are apt to develop 
systematic savers. The alert officer can attract a goodly number 
of these deposits to his institution by scanning the birth records, 
securing the names and addresses of parents to whom children 
have recently been born and writing them on the subject of start- 
ing an account for the baby. 

The following form of letter might be used to good advantage: 
To Mr. and Mrs. John Doe, City. 

The officers of this bank beg to tender their congratulations 
to Mr. and Mrs. John Doe upon the occasion of the birth of their 
son, which the City Hall Record indicates took place on the 
29th day of April, 1905, and to further express the hope that 


they may have the opportunity of starting his first savings 
account. 


We pay interest on deposits at the rate of — % per annum 
and will open an account for $1.00 or more. 


Your attention is invited to the enclosed statement which 
clearly shows our financial strength. 


Respectfully yours, 
It is advisable to include a booklet on the ‘‘Accounts of 
Children,” also a signature card with the foregoing letter. 
Dormant accounts can be advantageously stimulated by judi- 
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cious advertising supplemented by « a letter so compiled as to 
arouse interest in the account. 

Direct your bookkeeper to go carefully through the depositor’s 
ledger, and, as an experiment, select from the first ten hundred 
accounts those upon which no deposit has been made for the 
previous two years and where the balance does not exceed $25.00. 
Compare, where possible, the addresses indicated on the signa- 
ture card record with the addresses given in the latest copy of 
your City Directory; then prepare the following letter: 

Mr. John Doe, City. 
Dear Sir: 

Will you kindly call at this bank with your deposit book 
ene and have the interest due you for the past two years 
entered thereon. 

Your attention is directed to the enclosed copy of our last 
financial statement, which indicates the substantial growth, both 
as to deposits and new accounts, which we have enjoyed 

We beg to remind you that any amount from $1.00 up to 

..«. may be deposited with us during any one month, 
upon which interest is guaranteed at the rate of not less than 
4% per annum. 
Very truly yours, 

When a book is presented in response to the above letter, 
instruct your Teller to write the depositor’s name on a ticket 
with the word “Dormant” and hand it ‘back to one of the 
officers who can come forward promptly, meet the depositor, and 


have a personal talk on the subject of reviving his account. 

The aforegoing suggestions used in connection with news- 
paper publicity will undoubtedly be productive of some good and 
will not be found expensive. 


Income of Bonds. 


We have been favored with an interesting communication 
from Col. Sprague, President of the Union Dime Savings Institu- 
tion, relating to the income of bonds due at a given date, but 
containing an option of redemption at a premium on a previous 
date. In acknowledging our indebtedness to him for his cour- 
tesy, we beg to announce that the paper will be published in our 
next issue, and commented upon. Col. Sprague is one of the 
foremost mathematicians of this city, besides being a thoroughly 
practical bank officer, and we feel certain that our readers will 
all be interested as well as instructed in knowing the views of 
such an authority on the difficult, and often puzzling, subject of 
bond income. Banks, aswell as all investors, are benefited by hav- 
ing correct rules to govern their action in purchasing securities 





THE BANKING LAW JOURNAL, 


LEGISLATION IN 1905. 


N. Y. BANK OFFICERS — OVER- 
DRAFTS AND COMMISSIONS. 


An act to amend Section 600 of the Penal Code. 

Sec. 1. Sec. 600 of the Penal Code 
is hereby amended so as to read as 
follows: 

Sec. 600. Bank officer overdrawing 
his account or asking for or receiving 
commissions or gratuities from persons 
procuring loans or making overdrafts 
of their accounts.—An officer, director, 
agent, teller, clerk or employe of any 
bank, banking association; savings 
bank or trust company who either (1) 
knowingly overdraws his account with 
such bank, banking association, sav- 
ings bank or trust company, and 
thereby obtains the money, notes or 
funds of any such bank, banking asso- 
ciation, savings bank or trust company, 
or (2) asks or receives, or consents or 
agrees to receive, any commission, 
emolument, gratuity, or reward, or 
any promise of any commission, emolu- 
ment, gratuity or reward, or any 
money, property or thing of value or 
of personal advantage, for procuring or 
endeavoring to procure for any person, 
firm or corporation, any loan from, or 
the purchase or discount of any paper, 
note, draft, check or bill of exchange 
by, any such bank, banking association, 
savings bank or trust company, or for 
permitting any person, firm or cor- 
poration to overdraw any account with 
such bank, banking association, sav- 
ings bank or trust company, is guilty 
of a misdemeanor. 

Sec. 2. This act {shall take effect 
immediately. 


NOTE.—Section 600 of the Penal Code, before 
amendment, provided : 


Sec. 600. Bank officer overdrawing his ac- 
count.—An officer, agent, teller or clerk of any 
bank, banking association or savings bank, who 
knowingly overdraws his account with such 
bank, and thereby wrongfully obtains the 
money, notes or funds of such bank, is guilty of 
a misdemeanor. 

amended, adds 


It will be seen the act, as s 
“ director ’’ and “employee” to the other officers 
named; also adds “trust company ”’ to the list 
of banks. The section is extended in scope by 
also making it a crime for a bank officer to ask, 
receive or agree to receive a commission or 
gratuity from another person procuring a loan 
or making anoverdraft. A notable amendment 
is the leaving out of the word “ wrongfully,” in 
the amended section. The original 
read: “and thereby wrongfully obtains the 
money” of the bank. 
‘‘and thereby obtains the money ”’ of the bank. 
The effect of this is discussed elsewhere. 


section 


The section now reads: 


OVERDRAFTS AND LOANS— 
INDIANA BANK OFFICERS. 


Chapter 169, Laws of 1905, approved March 
10, 1905. An act concerning public of- 
eases, © *-* 


Sec. 402. Whoever, being president, 
director, cashier, teller, clerk, officer 
or employe of any incorporated bank, 
or of any firm, corporation, person or 
association doing a banking business, 
shall knowingly overdraw his account 
in such bank, or in such other institu- 
tion doing a banking business, or who 
shall knowingly draw and receive pay- 
ment on any check on such bank, firm, 
corporation, person or banking asso- 
ciation when he has no funds to his 
credit therein, without first procuring 
the written consent thereto of the board 
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of directors of any such incorporated 
bank, or the manager or managers of 

ny such firm, corporation, person or 
association doing a banking business, 
indorsed on such check, shall be deemed 
guilty of a felony, and on conviction, 
shall be imprisoned in the state prison 
less than two years nor more than 
fourteen years, and fined in double the 
sum so received. 


not 


Sec. 403. Whoever, being president, 
director, cashier, teller, clerk, officer or 
employe of any incorporated bank or 
of any firm, corporation, person, or 
association doing a banking business, 
shall, in any way, obtain as a borrower 
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any of the funds of such bank, firm, 
corporation, person or association doing 
a banking business, without first exe- 
cuting his note or other evidence of 
debt therefor, bearing the written con- 
sent thereto of the board of directors 
of any such incorporated bank, or the 
manager or managers of any other such 
firm, corporation, person or association 
doing a banking business, indorsed on 
such note or other evidence of debt, 
shall be deemed guilty of a felony and 
on conviction shall be imprisoned in 
state prison not less than two years nor 
more than fourteen years and be fined 
in double the amount so received. 


THE LIFE ASSOCIATION OF AMERICA. 


The Life Association of America, whose ad- 
be found the 
JOURNAL, is a capitalized, old line, level pre- 
We believe that it 
was among the first, if not absolutely the first, 
life insurance company which inaugurated the 
plan of selling its stock to its policy holders, 
and making it practically a mutual concern, in 
so far that nearly all its stockholders are policy 
holders in the company, and this stock is widely 
distributed among them. Although the stock- 
holders elect the officers and directors, yet, as 
may be seen, the election is practically made by 
the policy holders who hold the stock. With 
each $1,000 insurance the policy holder was 
offered an option to buy one share of stock at 


vertisement will elsewhere in 


mium insurance company. 


its par value of $20; this option was largely 
availed of, and the stock for the past year has 
received 10 ¢ dividend from the earnings, and 
is worth at present about $40 per share. 

The Life Association of America started in 
business in 1903, and on the 31st of March last 
had assets of over $507,000 with an annual 
premium income of about $250,000 and a sur- 
plus to policy holders of $380,000, a very good 
showing indeed, which speaks well for its en- 
terprising and successful management. Presi- 
dent Townsley is well known here as one of 
our best insurance experts, whose thorough 
knowledge of the business 1s equaled but by 
few in the Metropolis. 


THE BANKERS’ DIRECTORY. 


The January edition of the * Bankers’ Direct- 
ory,” published by the Bankers’ Publishing 
Company, 87 Maiden Lane, New York, is the 
most complete and conveniently arranged direct- 
ory for ready reference published. It is less 
cumbersome than the Western publications, 
being more compact, while at the same time 
it contains all the information that is re- 


quired by the banker, broker, merchant or law- 
yer. It is accurate and reliable, all information 
being corrected down to date of publication. 
The best indication of this directory’s popu- 
larity is increase in the advertising patronage. 
The price is $7.00 indexed, or $4.00 per single 
copy. Published January and July. 
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LATEST DECISIONS ON JOINT AND SURVIVORSHIP DEPOSITS. 


E publish below three decisions, lately ren- 
dered, showing to bankers the latest de- 
veiopments in the law governing joint 

deposits in savings banks and concerning the 
right of survivorship. 

On January 30, 1905, the Supreme Court of 
Pennsylvania passed upon the questions affect- 
ing the title to deposits in four different banks, 
three Savings and one National, which had 
teen made by a husband, one in the name of 
his wife, the others where names of both hus- 
band and wife were joined in the account, in 
one of these there being also a signed agree- 
ment by both, concerning right to the account 
during lifetime and survivorship in case of the 
death of either. The wife claimed all the de- 
posits entire, upon the death of her husband, 
and is sustained in her right thereto, as against 
one, who claimed under the provisions of the 
husband’s will bequeathing a certain amount, 
as a legacy, which there was no money of the 
estate to pay, unless the money on deposit 
could be held as assets of the estate. The pre- 
cise rulings made by the lower court as to each 
account, are instructive, and the affirmance by 
the Supreme Court of the judgment on a por- 
tion of the opinion of the judge below, will be 
noted. 


Next, we have a decision by the Court of 
Civil Appeals of Texas, rendered February 7, 
involving a deposit in a national bank by an 
uncle in the names of uncle and niece. The 
uncle died and the controversy over the deposit 
being between the niece and the executor of the 
uncle. It was shown that the niece had had 
certain money, $700, in her own right which she 
desired to deposit in bank, and shortly after- 
wards, the uncle had made a deposit in his and 
her name jointly, that the book had been subse- 
quently in the possession of the niece, and that 
the uncle had afterwards made deposits and 
withdrawals. The deposit at the time of the 
uncle’s death was $1,000. The court said these 
facts indicated that the niece had some interest 
in the fund and would justify a judgment that 
the interests of the parties were equal. But it ap- 


peared in addition to the above facts pro 
evidence that the husband of the niece h: 
permitted to testify that the niece gave | 
to the uncle to deposit; that he did so in their 
joint names and gave the book to her. This 
evidence, being by a party in interest as to 
transactions with a decedent, is declared in- 
competent and because of its admission, the 
court reverses a judgment in favor of the niece 
for $700 and for the executor for the remaining 
$300, sending the case back for.a new trial. 


rly in 
| been 
r $700 


The third decision which we herein publish 
is by the Appellate Division, third depariment, 
of the New York Supreme Court, reversing the 
judgment of the court below in the case of 
Kelly against the Home Savings Bank of Al- 
bany. We published the opinion of the court 
below in the JOURNAL for July, 1904, at page 483. 

Mrs. Beers changed her individual accountin 
the Home Savings Bank as well as in other sav- 
ings banks, to a joint account in the names of 
herself or her daughter, or the survivor. Both 
signed the book at the bank, and both had ac- 
cess to the pass-book until the mother died. 
The decision of the Appellate Division favors 
the daughter’s right to the entire deposit, by 
way of survivorship. The main points of the 
opinion are these: that it is lawful for a mother 
to give her daughter a joint interest with her in 
a deposit and an absolute title to the whole in 
case the daughter survives the mother. The 
important point to be determined in all such 
cases is the intent; when a mother has anac- 
count put in such form, was her purpose merely 
one of convenience in withdrawing the money, 
or did she really intend to make her daughter 
joint owner of the deposit with her, ownership 
of the whole to go the survivor. If 
shown to be the intent, then the titles goes ac- 
cordingly, and the survivor takes the whole. 


such is 


The court below is reversed in this case because 
it did not give sufficient importance to the 
question of intent but held, notwithstanding 
such was the intent of the mother, a mere in- 
tent to give was not sufficient; that she having 
retained control of the deposit until her death, 





DECISIONS ON JOINT AND SURVIVORSHIP DEPOSITS. 


1 was ineffectual to constitute a 

tothe daughter, that the mother 

had not constituted her daughter joint owner 
1 right of survivorship and that the daughter 
ld not recover. ‘ 


he transact 
ympleted g 


A 


)EPOSITS IN WIFE'S NAME; AND HUSBAND 
AND WIFE WITH AGREEMENT AS TO 
SURVIVORSHIP, 


\ husband opened an account in a savings bank in the 
name of his wife. Upon his death, held, the presump- 
tion is he intended it as a gift to her. 

\ husband opened an account in a savings bank in the 
names of husband and wife. Held. they held by en- 
rety, and, upon his death, the wife takes the whole. 

\ husband had an account in a national bank in the 
names of husband or wife. Held, either could check 
on the account in the lifetime of both, and upon the 

death of one, the survivor takes the whole. 

. A husband opened an account in a savings bank in the 
names of husband and wife and both signed an agree- 
ment that they had made deposit in their joint names, 
directing the bank to honor the check of either, author- 
izing the bank to pay either the * authority to continue 
te the survivorin case of the death of either.” Held, 
the agreement fixed the rights of the parties to the de- 
posit, and as it expressly authorizes the survivor to 
withdraw the deposit, upon the death of the husband, 
title to the whole is in the wife. 


In re Klenke’s Estate. Supreme Court of Pennsylvania, 
January 30, 1905. 


Appeal from Orphans’ Court, 
County. 


Allegheny 


In the matter of the estate of Henry Klenke, 
deceased. From a decree dismissing excep- 
tions to adjudication, Mary Merritt appeals. 
Affirmed. 


Henry Klenke died on October 8, 1903, leav- 
ing a will by which he gave to Henry Clatty, 
$1500. He specifically devised certain stock of 
corporations, but there was no money to pay 
the legacy to Clatty. 

At the time of decedent's death there was 
deposited in the Dollar Savings Bank $500, in 
the name of Klenke’s wife, Catherine Klenke. 
There was also a balance in the name of Kate 
or Henry Klenke in the First National Bank of 
Birmingham of $725 which was paid after de- 
cedent’s death to the widow; in the German 
Savings & Deposit Bank in the names of Henry 
and Kate Klenke, $1,890.25; and in the Iron 
& Glass Dollar Savings Bank, in the names of 
Henry and Catherine Klenke, $2,600. At the 
time the account was opened in that bank, they 
signed the following agreement: 
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‘The undersigned who have made de- 
posits in their joint names in the Iron & 
Glass Dollar Savings Bank, hereby direct 
the bank to honor and pay all checks and 
deposits that we or either of us may diaw 
upon the bank during the continuance of 
said account ; and also authorize the bank 
to pay out to both or either of us, any and 
all moneys to our joint credit upon both or 
either of us, receipting for the same in our 
joint or individual names. This authority 
to continue to the survivor in case of the 
death of either.” 


The following is the opinion of the court be- 
low (Over J.): Mrs. Klenke had no separate 
estate when she married the decedent, nor did 
she acquire any after her marriage; and although 
a part of the money deposited in the banks was, 
no doubt, the result of her labor jointly with 
her husband, yet as he was entitled to her 
earnings, all the money deposited was his. If, 
then, the decedent did not intend to make a gift 
of the money deposited in the name of his wife 
in the Dollar Savings Bank to her, she must ac- 
count for it as assets of the estate. His first 
intention was to have it deposited in his own 
name, but he knew that this was not done, 
made no objections, and thereby ratified and 
assented to the act of his agent in making the 
deposit in Mrs. Klenke’s name; and as he never 
asserted any rights to this money, and she sub- 
sequently made additional deposits, the pre- 
sumption is that he intended it as a gift to her. 

As to the deposit in the German Savings & 
Deposit Bank in the names of Henry and Kate 
Klenke, it seems, under the authorities that they 
hold it by entirety, and that, upon the death of 
her husband, Mrs. Klenke took the whole fund. 
In Donnelly’s Estate, 7 Pa. Co. Ct. 196, it was 
held that: Where a husband and wife make a 
deposit in a savings fund in their joint names 
they hold by entireties, and not by moieties, 
and upon the death of either the survivor takes 
the whole. In Parry’s Estate, 188 Pa. 33 
where a letter of credit was purchased by the 
husband with his own money, made payable to 
himself and his wife, and intended to be used 
in a journey abroad, and the husband died be- 
fore the letter was exhausted, it was held that 
the wife was entitled by survivorship to the 
balance ($12,825.34) due upon it. A tenancy 
by entireties arises whenever an estate vests in 
two persons who are at the time when the es- 
tate vests, husband and wife. It may exist in 
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personalty as well as real property; and choses 
in action as wel! as in choses in possession. 
Bramberry’s Estate 156 Pa. 628. A deposit in 
the name of husband and wife, by reason of 
their unity, goes to the survivor. 2 Morse on 
Banking Sec. 604 B. 

It is suggested, however, that as the deposit 
inthe First National Bank of Birmingham and the 
Iron & Glass Dollar Savings Bank are in the names 
of Henry or Catherine Klenke, they are not 
held asentireties. We think, however, the legal 
effect is the same, as the deposits are both joint 
and several—in favor of both as well as of each 
separately. There can be no question that 
either could check on the account in the lifetime 
of both, and the right of the survivor would not 
be defeated by the death of either. And as the 
agreement signed by the parties when the de- 
posit was made in the Iron & Glass Dollar Sav- 
ings Bank expressly authorizes the survivor to 
withdraw the deposit, there can be no question 
as to Mrs. Klenke’s title to that deposit. 

There is not sufficient cash to pay Henry 
Clatty his legacy of $1,500 and as the testator, 
no doubt, thought there would be when he made 
his will in 1897, it is argued this shows he did 
not intend that his wife should take the money 
deposited in their joint names. But even if 
this were his intention then, it could not change 
the legal effect of what had been previously 
done. 

It is argued by the exceptant that the depus- 
its were made in manner they were as a matter 
of convenience, because the decedent seldom 
came to the city after his stroke of paralysis in 
1893, and that his wife merely acted as his agent 
in the matter; but the force of this argument is 
much weakened by the fact that accounts in 
the German Savings and Deposit Bank and the 
First National Bank of Birmingham were opened 
in their joint names long prior to his incapacity 
—in the former in 1879 and in the latter in 
1837. It is true, the account in the Iron & 


Glass Dollar Savings Bank was opened in 1893, 
but as to that deposit the written agreement 
signed by the decedent fixes their rights. 

As we think the title to this deposit is in Mrs. 
Klenke, the exceptions must be dismissed. 


PER CURIAM. This judgment is affirmed on 
that portion of the opinion of the auditing 


judge below which relates to the appellant’s 
claim. 


LAW JOURNAL. 


DEPOSIT IN NAME OF UNCLE AND NIECE, 


Where a niece had $700 in her own right which she de- 
sired to deposit in bank and shortly thereafter lier uncle 
deposited certain sums in the name of uncle and 1.cce, re- 
ceiving a pass-book which was subsequently in th: 
sion of the niece, the uncle thereafter making wit 
and new deposits, the balance at time of his ce 
$1,000, held, as between the niece and executor 
these facts indicate that the niece had some interest in the 
fund and standing alone, without further explanation, 
would justify a judgment declaring the intere=i= o: the 
parties to be equal. 

But in addition to above facts, properly admit 
dence, the niece’s husband was permitted to t 
the niece gave the uncle the $700 to deposit, whi: 
in bank and gave the pass-book to her. 
held incompetent in view of the rule prohibiting parties in 
interest testifying to transactions with a decedent. Judg- 
ment for the niece for $700 and for the executor 3300, is 
therefore reversed and new trial ordered that rights of 
parties may be decided in view of legal evidence 


posses- 
rawals 
being 
f uncle, 


das evi- 
fy that 
he put 
This testimony is 


Tompkins v. McGinn, et al., Court of Civil Appeals of 
Texas, Feb. 7, 1905. 


Appeal from District Court, Waller County; 
Wells Thompson, Judge. 


Action by Mrs. B. McGinn 
against the Farmers’ National Bank of Hemp- 
stead and A. C. Tompkins, executor of the 
estate of Thomas Hazlett, deceased. From a 
judgment for plaintiffs, defendant executor ap- 
peals. Reversed. 


GILL, J. Mrs. Bee McGinn, joined by her 
husband, John McGinn, sued the Farmers’ Na- 
tional Bank of Hempstead to recover a deposit 
of $1,000 alleged to belong to Mrs. McGinn in 
her separate right. The bank answered, ad- 
mitting that it held as a deposit $1,000, placed 
with them by Thomas Hazlett, deceased, but 
alleged that the executor of the estate of de- 
ceased was also claiming the sum, and prayed 
that he be made a party. The bank expressed 
a willingness to pay the money to whomsoever 
the court should decree to be its owner, and 
deposited the sum in the registry of the court. 
The executor appeared in the cause, and 
claimed the money for the estate. The con- 
test thus became one between the executor and 
the plaintiffs. After hearing proof, the court 
rendered judgment for plaintiffs in the sum of 
$700, decreeing the remaining $300 to the 
estate. The executor has appealed, claiming 
the entire sum, and assigns errors complaining 
mainly of the admission of evidence tending to 
disclose the interest of plaintiffs. 


and another 
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The undisputed facts, established by evidence 
nerly admitted, are that Mrs. Bee McGinn 
$700 in her own right, which she desired to 

sit in a bank. Shortly thereafter the de- 
sed, who was her uncle, placed certain sums 

on deposit with defendant bank in the name of 
himself and Mrs. McGinn. The amount was 
so entered on the books of the bank and in the 
passbook which was delivered to deceased. 
This passbook was subsequently in the posses- 
sion of Mrs. McGinn. The bank officials testi- 
that, as they construed the transaction, the 
of either the deceased or Mrs, McGinn 
De- 
had theretofore maintained a personal 
account with the bank for years. 


fied 
check 
would have been valid for the entire sum. 
ceast d 
The account 
in question was the only one which he made in 
the name of himself and another. It was not 
shown that deceased said at the time, before, 
or afterwards anything that would throw any 
further light upon the question. Of the sum in 
controversy $500 was deposited by deceased in 
May, In January, 1902, he withdrew 
$35, so that the balance to his credit of this 
joint account on January 31, 1902, was $465. 
On February 7, 1902, he deposited to the same 
account $700. 


19gol. 


He also drew $165, leaving a 
balance August 22, 1902, of $1,000. Deceased 
died in August, 1903. 

It is not shown in any way that Mrs. McGinn 
drew any sum, or had any transaction with de- 
cedent, or in connection with the fund, after the 
deposits were made. Shortly after the death of 
the deceased Mrs. McGinn drew a check for the 
entire sum, which the bank refused to honor 
for the reason set up in the defense to this 
suit. 

John McGinn, the husband of Mrs. McGinn, 
testified over objection of the executor that his 
wife had $700, which she placed with her uncle, 
Thomas Hazlett, to be deposited in a bank for 
her; that the money was the separate property 
of his wife; that deceased first took it and de- 
posiced it in a Brenham bank, but afterwards 
and placed it in defendant bank; 
that he then delivered the passbook to Mrs. 
McGinn. According to his testimony, only $700 
belonged to his wife, and his statement is un- 
disputed. He also stated that deceased lived 
near plaintiffs for years before his death. These 
are all the facts. 

The objection urged to the testimony of this 


withdrew it 
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witness was that it was obnoxious to the rule 
forbidding parties to testify to transactions with 
or statements by decedents in a proceeding of 
this sort. The court overruled the objection, 
heard the evidence, and based his judgment 
thereon. Of this appellants complain, and 
further contend that under the evidence properly 
admitted the estate was entitled to a judgment 
for the entire fund. 

This being a contest between the plaintiffs 
and the executor of deceased, it is clear that 
article 2302 of the Revised Statutes of 1895 
would forbid Mrs. McGinn from testifying to 
declarations of or transactions with deceased. 
That her husband comes also within the rule, 
the subject of the suit being her separate prop- 
erty, has been authoritatively settled. The law 
gives him a beneficial interest in the fund if re- 
covered, viz., the right to its use and manage- 
ment during the life of his wife. 
than a party pro forma. 
terest. 

We have examined the authorities cited by 
appellees and find they are consistent with the 
rule we have applied to this case. This being 
true, the court erred in hearing the testimony 
and basing his judgment thereon, and, as there 
is no other evidence in the record to sustain the 
judgment as it stands, it must be reversed. 

There is, however, a part of the testimony of 
the witness which it was proper to hear and 
weigh. Such facts as he knew of independent 
of transactions between deceased and his wife 
the court might rightly hear and consider. Such 
parts of his testimony as were admissible under 
this rule are that his wife was in possession of 
the sum prior to the deposit; that Hazlett was 
her uncle, and lived near her, and that she was 
in possession of the passbook issued by the 
bank. But the possession of this passbook and 
the declarations of Hazlett at the time the de- 
posits were made did not establish the sole 
ownership of the fund by Mrs. McGinn. It 
but evidenced a deposit in the joint name of 
Mrs. McGinn and Hazlett. The possession of 
the passbook was not evidence of dominion 
over the fund, as was shown to be the case in 
Beaver v. Beaver, 117 N. Y. 429. These cir- 
cumstances, added to the character of the ac- 
count with the bank and the acts and declara- 
tions of Hazlett at the time, authorize the con- 
clusion that Mrs. McGinn had some interest in 


He is more 
He is a party at 1n- 
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the fund. It is also a fair inference that Hazlett 
recognized this interest by the manner of the 
deposit as disclosed by the bank officials. That 
the bank recognized the right of both Hazlett 
and Mrs. McGinn to draw the entire deposit 
is but a construction of the facts, a legal in- 
ference which can have no weight in the con- 
troversy. 

We are of opinion the facts properly admitted, 
and standing alone, without further explana- 
tion, would justify a judgment declaring the in- 
terests of the parties to be equal. This is the 
presumption when a deed to land is made to 
two persons without specifying their respective 
interests, and we are unable to see why it 
does not fairly apply to the situation presented 
here. We shall not, however, render the judg- 
ment upon this theory. It is not improbable 
that upon another trial other circumstances 
may be disclused which will throw much light 
upon the transaction. If the testimony of 
McGinn is true, his wife is entitled to judgment 
for$7oo0. It is not rejected because it is false, 
but because of the statute, which is based on 
obvious reasons of public policy. We there- 
fore think it equitable and fair that plaintiffs have 
further opportunity to establish their claim by 
evidence which the court can properly hear. 
For the reasons given, the judgment is reversed, 
and the cause remanded. 


Reversed and remanded. 


MOTHER OR DAUGHTER OR THE SURVIVOR. 


Where a mother changed an account in a savings bank in 
her individual name to the names of herself or her daughter 
orthe survivor, both mother and daughter signing the 
signature-book and having access to the pass-book until 
the time of the mother’s death, and in an action for the de- 
posit by the daughter against the bank the jury found, as a 
specific fact, that the mother intended to create a joint 
ownership in the deposit, the ownership of the whole to go 
to the survivor, but the trial court found that the mother 
retained control until her death, hence, the transactions 
were ineffectual to constitute a completed gift to the 
daughter, and did not constitute her a joint owner with 
right of survivorship, and that she could not recover, 

Heid (reversing the judgment and ordering a new trial): 
It is lawful for a mother to give her daughter a joint interest 
with her in a deposit and an absolute title to the entire 
amount in case she survives her; the important question is 
whether that was her intent or whether the account was 
placed in that form merely as matter of convenience in 
withdrawing the money; and as the trial court did not give 
sufficient importance to the question of intent and also ad- 
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mitted certain evidence that should have been ex« 
new trial is granted. 


Kelly v. Home Savings Bank, N. Y. Suprem 
Appellate Division, Third Dept., March 8, 19 


Court, 


Action was brought by Sarah E. 
against the Home Savings Bank of Albany, to 
recover $2,378.65, being the amount of a de- 
posit with that bank standing in the name of 

** Kate V. Beers or Sarah E. Kelly, 
her daughter, or the survivor of them.” 

There was a judgment dismissing the com- 
plaint, which is now reversed. 

Kate V. Beers originally had an account in 
the bank in her own name. On September 30, 
1901, she went with Mrs. Kelly to the bank 
presented her passbook, and said to one of the 
officers “that she would like that 
arranged so that either she or her daughter 
could draw it, and, if anything should happen 
to her, her daughter could get the money with- 
out any further trouble.” The officer told her 
that he “ would make out a new book in the name 
of herself or her daughter, or the survivor of 
them; that would arrange it as she wished.” 

The amount of the old book, $1,829.34 was 
drawn and redeposited and a new book was 
made out in the names of both, or the survivor, 
as above set out, and it was delivered to Mrs. 
Beers. Both placed their signatures in the 
signature book of the bank at the request of the 
bank’s officers. When the book was delivered 
Mrs. Beers she handed itto Mrs. Kelly. It was 
kept in a writing desk in Mrs. Beers’ sitting 
room, to which each had a key. 
no withdrawals down to the time of Mrs. 
Beers’ death, but she made two further deposits 
in the account. A few days after her mother’s 
death, Mrs. Kelly opened the writing desk and 
took the bank book therefrom. 

Mrs. Beers made similar changes in her ac- 
counts in other savings banks from her indi- 
vidual name to the nzer-es of herself or her 
daughter, or the-survivor of them. 

Mrs. Beers also had a son, Franklin B. Beers. 
Before making these changes in her accounts, 
she had made a will, leaving certain personal 
property to descendants of Mrs. Kelly and to 
descendants of her son Franklin; also giving 
her son specified securities aggregating $8,350, 
and to her daughter, Mrs. Kelly, all her money 
in any of the savings banks at the time of her 


Kelly 


account 


There were 
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death “ which amount I intend shall be about 
$7,000.” After changing the accounts and short- 
ly before her death, Mrs. Beers, by codicil, re- 
vok dthe bequests to son and daughter, and 
in place thereof gave to her son $7,000 and to 
Mrs. Kelly, her daughter, $7,000. 

At the trial, the court submitted the follow- 
ing question of intent to the jury: ‘ Did Mrs. 
Beers intend to create a joint ownership in her- 
self and the plaintiff in the moneys deposited in 
the Home Savings Bank, the ownership of the 
whole to go to the one who survives ?” to which 
the jury answered “Yes.” 

Subsequently the court signed a decision 
which, after reciting that a jury had been im- 
paneled to advise the court as to certain matters 
of fact and the question and answer above 
quoted, further recited that upon due delibera- 
tion it had found as matter of fact certain find- 
ings setting forth with much detail the facts, 
including a finding “that the said Kate V. 
Beers retained control over said money so de- 
posited as above set forth down to the time of 
her death,”’ but did not make any specific find- 
ing as to the intent of Mrs. Beers in making 
the change in her account in the defendant 
The court then found as matter of law: 

“That the said Kate V. Beers, deceased, did 
not by anyact of hers divest herself of dominion 
or control over the moneys deposited with the 
defendant the Home Savings Bank. That the 
said Kate V. Beers, deceased, did not divest 
herself of all title to, dominion or control over, 
the moneys, or any part or portion thereof, de- 
posited with the defendant the Home Savings 
Bank. That the transactions between Kate V. 
Beers and the plaintiff in relation to. the moneys 
deposited in the defendant the Home Savings 
Bank, were ineffectual to constitute a completed 
gift of such moneys, or any part or portion 
thereof, by the said Kate V. Beers to the plain- 
tiff. That the said Kate V. Beers did not by 
any act or words constitute the plaintiff a joint 
owner with herself, with the right of survivor- 
ship, of the moneys deposited by her, the said 


Kate V. Beers, with the defendant the Home 
Savings Bank.” 


bank. 


A judgment was entered upon such decision 
dismissing the complaint. 

The Appellate Division, reviewing the case 
and reversing the judgment, holds: 

Where a trial by jury is not a constitutional or 
Statutory right, but the court seeks the aid of 
the jury in the determination of one or more 
questions of fact, it may adopt the findings of 
the jury, modify them, or render a decision as 


though the trial had taken place without a jury. 
The verdict in this case was not adopted by the 
court as a finding in its decision, and plaintiff's 
exceptions show that the court expressly re- 
fused to find at plaintiff’s request in accordance 
with such verdict. The verdict at most is but 
evidence for the information of the court. 

The cases before the courts relating to alleged 
gifts and trusts, particularly of savings bank ac- 
counts, have become so numerous, and the 
reasons for such alleged gifts and trusts are 
so varied, that the courts now hold, in sub- 
stance, that, unless there is a clearly e> pressed 
transfer or trust agreement showing the intent 
of the donor or trustee, whenever there is an 
apparent attempt to make a gift or create a 
trust the intent of the alleged donor or trustee 
is a question of fact to be determined after an 
examination of all the circumstances in each 
case. 

The court then refers to the language in 
Beaver v. Beaver, 117 N. Y. 421, quoted in the 
Totten case, 179 N. Y. 112, “that to infer a gifs 
from the form of the deposit alone would, in 
a great majority of cases, and especially when 
the deposit was of any considerable amount, 
impute an intention which never existed, and 
defeat the real purpose of the depositor,” ang# 
says that the most recent expression of thga 
courts in construing a written direction for a 
transfer of a savings bank account is in Augsé : 
bury v. Shurtliff, 180 N. Y. 138, where a hus- 
band and wife signed a formal paper to a savings 
bank directing that their accounts be merged in 
one running to “John C. Roof or Sarah Ann 
Roof, or the survivor of them,” and in which 
they say, “Our object being that in case of the 
death of either the other may draw the whole 
amount,” in which case the court of appeals 
said: 

“In the absence of evidence upon the subject, 
the inference might be permissible‘that it was 
their intention to give the survivor the right to 
draw the whole amount, so as to make it his or 
her own property. Assuming this to be so, the 
effect of the paper was therefore a written order, 
addressed to the bank, requesting it to change 
their respective deposits so as to make each the 
joint owner of the entirety, analogous to a joint 
tenancy or tenant by the entirety in real estate, 


so that on the death of one the survivor might 
become the owner of the whole.” 


The court continues: 
In the case now under consideration we are 
of the opinion that the intent of Mrs. Beers in 
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changing the account in the defendant bank 
was a question of fact to be determined by the 
trial court. Itis not claimed that Mrs. Beersat 
that time was apprehensive of death, or that the 
alleged gift to the plaintiff can be sustained as 
a gift causa mortis; neither was it an absolute 
and unqualified gift to the plaintiff, for Mrs. 
Beers, as a joint owner, could have drawn from 
the depos 1 her life-time, and wou'd have had 
the whole amount again in case she had 
survived the plaintiff. But there is no statute 
or principle of law to prevent Mrs. Beers giving 
to the plaintiff a joint interest with her in the 
deposit, and an absolute title to the entire 
Such a gift 
is recognized in Sanford v. Sanford, 45 N. Y. 
723; Sanford v. Sanford, 58 N. Y. 69; McElroy 
v. National Sav. Bank, 8 App Div. 192; McElroy 
v. Albany Sav. Bank, 8 App. Div. 46; and in 
Matter of Meehan, 59 App. Div. 156. 

The gifts mentioned in the cases last cited 
The fact 
that an alleged donor and donee are husband 
and wife is very material in determining the in- 
tent of the parties to the transaction, but when 
the intent is established the principle stated in 
such authorities is equally applicable to gifts 
between parent and child. The court then re- 
fers to the case of Farrelly v. Emigrant Indus- 
trial Savings Bank, 92 App. Div. 529 and con- 
tinues: 

The plaintiff in this case was present when 
the account was transferred at the defendant 
bank, and signed the signature book; and she 
also claims that the bankbook was then and 
there delivered to her. 

The important question in this case for deter- 
mination is whether Mrs. Beers intended to 
give to her daughter a joint interest with her in 
the savings bank account, with the absolute 
ownership of the entire fund in case the plain- 
tiff survived her, or whether the account was so 
transferred merely as a matter of convenience 
in drawing the money from the bank. Matter 
of Bolin, 136 N. Y. 177; Farrelly v. Emigrant 
Industrial Sav. Bank, supra. Referring to the 
case of De Puy v. Stevens, 37 App. Div. 289, 
the court says it is not in conflict with the con- 
clusion herein reached. In that case the court 
said: 

“The only theory upon which such a conten- 


tion (gift of residuum of fund on deposit to 
survivor) can be maintained is that a joint 


amount in case she survived her. 


were all between husband and wife. 
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ownership was created when the fr 
withdrawn from the bank and redep: 
the name of Mrs. Sibbalds and the plai: 
whether or not this was accomplished 

largely upon the intent with which that 
was made,” 


and it held that the intention of Mrs. Sil 

create a joint ownership, with the rig! 

survivor to take the entire account,was n 

lished. It expressly stated that the inte: 
donor is an essential element in det 
such question. 

The court concludes: 
that the trial court in 
sufficient importance to the question of 
tent of Mrs. Beers in making the transi 
that a new trial should be granted. 

Certain other errors of the trial court 
admission of evidence are pointed out, t! 
saying, among other things: 

We also think that the court erred in 


We are of the 
this case did not 


> court 


allow- 
ing evidence of the codicil made by Mrs. Beers 
to her will on June 30, 1903. thing 
in the record to show that the transfer of the 
account in the defendant bank was a tentative 
one, but from the record as it now appears it 
was either a transfer for the purpose of ves 


There is mn 


ting 
in the plaintiff a joint interest in the account 
with Mrs. Beers, with right of survivorship, or 
it was for the purpose of convenience in trans- 
ferring the account. 

Any statement made by Mrs. Beers not a 
part of the res geste, and not made in plain- 
tiff's presence, or in any way that she 1s bound 
thereby, should not affect the determination of 
the question as to the intention of Mrs. Beers 
at the time when the transfer was in fact made. 
Whatever possession Mrs. Beers had of the 
savings bank book at the time of making the 
codicil to her will may have been as agent or 
trustee for the benefit of the joint owners. It 
is a general principle, applicable to this case, 
that declarations of a donor of personal prop- 
erty, made after the gift, are incompetent and 
ineffective for the purpose of defeating the ttle 
of the donee. Scheps v. Bowery Sav. Bank, 97 
App. Div. 434. We do not intend by this decis- 
ion to indicate any opinion as to the merits of 
this controversy on the question of the intent of 
the alleged donee in making the transfer of the 
book as stated. 

For the reason stated, the judgment should 
be reversed, and a new trial should be granted, 
with costs to the appellant to abide the event. 
All concur, except PARKER, P. J., who dis- 
sents, and CHESTER, J., not voting; HOUGH- 
TON, J., being of opinion that the admission of 
the codicil was not reversible error. 
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Bearer Check Lost and Payment Stopped. 


Where a check indorsed in blank has been lost and payment stopped, the bank should not pay it toa holder who presents 
it. If the bank pays the check in disobedience of the stop order it takes the risk that the person receiving payment is 


a holder in due course. 


Boston, April 18, 1905. 
Editor Banking Law Journal : 

DEAR StR:—I beg you to favor me with an 
opinion on the following subject, and enclose 
herewith a discussion on the question of the 
liability of a bank to a bona fide holder ofa 
lost check, endorsed in blank by the payee, 
who, upon discovering his loss, notifies the 
drawer and has payment stopped on the check. 


Editor ———- ———. 

Sir:—A depositor of this bank drew his 
check in favor of a party, which party indorsed 
the check in blank and delivered it to another 
for value. This latter party lost the instrument, 
probably on the street, immediately notified the 
drawer of that fact, and they both at once came 
to the bank, advised us of the loss and notified 
us not to pay the check if it was presented for 
that purpose. 

Later, the check came to the bank in due 
course, and was paid by us. It seems that it 
was presented to a business house by an un- 
known party, who was taken to be the payee, 
and the check was accepted, without question, 
in payment of goods bought. The firm deposi- 
ted it in its bank which duly sent it through 
for collection. 

Demand has now been made upon us by the 
payee of the check for the amount called for by 
it, and what we would like to know is whether, 
under the facts stated we can be held in law to 
pay the check ayain, and if so, upon what legal 
reason? 

Thank you for an early reply. 

Nashville, Tenn., March 15, 1905. 

CASHIER. 

Ans.—You cannot be compelled to pay that 
check again. The sufficient reasons—and some 
cases sustaining this answer—follow: There 
was, in this case, no mistake made by the bank 
in the identity of the payee named in the check, 


and the endorsement of the payee is genuine. 
The check, while payable to the payee or order, 
was indorsed by the payee in blank before it 
was lost, and was purchased by the business 
house which accepted it in trade, in due course 
of business, for vaiue, and without notice of 
any defect in the title of the holder from whom 
they received it. They acquired a perfect title 
to the instrument, and payment to them by the 
bank was authorized. A check drawn as was 
the one in question is a negotiable instrument, 
and, when indorsed in blank, is payable to 
bearer, and passes by delivery as freely and 
absolutely as a bank note, and a bona fide pur- 
chaser in due course of business acquires a 
good title. (Negotiable Instruments Law. 
Acts 1899, c. 94, sec. 9 [5], and secs. 57 and 
185; Chism vs. Bank, 96 Tenn. 644; Neely vs. 
Morris, 2 Head, 595; Lookout Bank vs. Aull, 
93 Tenn. 647; Morse on Banks & Banking, 
sec. 393; Daniel on Neg. Insts. sec. 693). 

The title of the business house which received 
the check was not affected by the fact that it 
had been lost by the party to whom the payee 
had passed it, and had been found by their 
customer, further than that, when this is made 
to appear, the burden is on the bank to show 
that they received it in due course of trade, for 
value and without notice; and, doing this suc- 
cessfully, the title of the one who lost the check 
is destroyed. 

Mr. Daniel, in his work on Negotiable Instru- 
ments, sec. 1469, says: ‘‘Although the robber or 
finder of a negotiable instrument can acquire 
no title against the legal owner, still, if it be in- 
dorsed in blank, or payable or indorsed to 
bearer, a third party acquiring it from the rob- 
ber or finder, bona fide, for a valuable consider- 
ation, and before (but not so, if after) maturity, 
without notice of the loss, may retain it, as 
against the true owner, upon whom the loss 
falls, and enforce payment by any party liable 
thereon, upon the principle that, whenever oue 
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of two innocent persons must suffer by the act 
of a third, he who has enabled such a third 
person to occasion the loss must sustain it.” 
(See, also, Jordan vs. Jordan, 10 Lea, 134; 
Caulkins vs. Gaslight Co., 85 Tenn. 693; Smith 
vs. Railroad, 91 Tenn, 221; Memphis Bethel vs. 
Bank, to1 Tenn. 131; Rand on Comm. Paper, 
sec. 1683). 


Our good friends go into a discussion of the 
rights of the holder, and assert that he has a 
claim upon the bank for the amount of the 
check. While I agree as to the rights of the 
holder, it seems to me that his claim is against 
the drawer and not the bank. I have always 
had the impression that a bank is under no 
obligation to a holder of a check until it has 
certified or accepted it (except, of course, in 
those states where a check is an assignment), 
but is a debtor to the depositor, holding the 
amount of his deposit subject to his order, and 
that, after payment has been stopped on a 
check, it is liable to the depositor should it pay 
it. 

Now, in the case at hand, is it not the proper 
thing for the bank to refuse payment, and then 
the holder would have his recourse against the 
drawer, the bank being in no way a party to 
the equities existing between them ? 

Thanking you for many favors in the past, 
and for your kind consideration of this matter, 
I beg to remain, Respectfully yours, 

BOSTON. 

Answer.—Our correspondent is right 
in assuming that, except in those States 
where a check is an assignment, a bank 
is under no obligation to the holder to 
pay an unaccepted or uncertified check 
and where payment is refused either 
rightly or wrongly, the holder has no 
recourse upon the bank, but must look 
to the drawer for redress. If the re- 
fusal in any case is wrongful, that is a 
matter for which the bank is answer- 
able to its depositor. 

In the case presented in the clipping 
enclosed a check, indorsed in blank, 
was lost and the drawer stopped pay- 
ment, The duty of the bank under 
such circumstances wasclear. It should 
have refused payment upon present- 
ment, declined to go into the equities 
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of the holder’s title, and left the holder 
to his recourse upon the drawer. The 
bank, however, ignored the stop-order, 
disobeyed instructions, and paid the 
check. Even so, the answer that the 
bank will not be compelled to pay the 
check again, but can charge it to its 
depositor’s account, is probably right; 
that is to say, if the bank can prove 
that the holder to whom it paid the 
check was a holder in duecourse, right- 
fully entitled as against the real payee 
to the money, it has not injured its de- 
positor by paying the check, as the de- 
positor himself would be liable upon it, 
and although it has paid in disobedi- 
ence of instructions and without au. 
thority to pay, still the courts would 
doubtless, in such a case, give it the 
rights of a purchaser in due course who 
had acquired an obligation of the draw- 
er for value, and hold it entitled to 
charge or offset the check against its 
indebtedness to its depositor on the 
deposit account. We believe that the 
only effect of the bank’s paying such a 
check—indorsed in blank and thus 
transferable by delivery by any bearer 
—in disobedience of its depositor’s in- 
structions, would be that the bank in- 
curs the risk that the person to whom 
it paid it is a holder in due course. It 
would have to prove that, in order to 
protect itself. If it could be shown 
that the holder of the check, who had 
taken it from the finder and received 
payment from the bank, knew that 
such person had found it and had not 
given value for it, or if it could be 
shown that the check was taken from 
the finder at so long a period after its 
date of issue as to raise the presump- 
tion thatit was overdue and discredited, 
when taken, in either event the person 
taking from the finder would not be a 
holder in due course and the bank pay- 
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ing such person in disobedience of in- 
structions would be paying its own 
money, with no recourse against its 
depositor. But from the facts stated, a 
pretty clear case is made out that the 
business house which took the check 
from the finder was a holder in due 
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course and in that case the bank, al- 
though it disobeyed instructions by 
paying the check after stop-order, 
would doubtless be protected as the 
holder of an item for value, which it 
would be entitled to charge to, or 
credit itself in, its depositor’s account. 


Check with Substituted Drawee. 


NEW YORK, May 6, 1905. 
Editor Banking Law Journal: 

DEAR SIR:—What is the legal status of a 
check where the name of the original drawee 
bank has been erased by pen or otherwise and 
that of another substituted by means of a pen 
or stamp ? 


Yours truly, 
CASHIER. 


Answer.—This depends entirely upon 
who does the erasing and substitution. 
If done by the drawer, or in pursuance 
of his authority, at the time of issue, 
the check is a legal order upon the sub- 
stituted drawee; if done by the payee or 
any other holder, without authority, it 
is a material alteration or a forgery and 
destroys the validity of the instrument. 

But aside from the legality of a 
check upon which the depositor has sub- 
stituted the name of another bank for 
drawee, this method of drawing a check 
by using the check form of another 


bank should be discouraged as it may 
lead to loss. Your attention is invited 
to an article which we published in the 
Journal for January of this year at page 
25 entitled ‘‘The use of blank check 
forms of another bank.” In this was 
discussed the practice, sometimes fol- 
lowed, of a depositor drawing a check 
upon his bank and using the blank 
check form of another bank, by substi- 
tuting the drawee; the danger to the 
bank of payment was shown and a case 
was cited where a depositor had trans- 
ferred his account from one bank to 
another in order to insure the non- 
payment ofa check which he had drawn 
on the first named bank, payment of 
which had been stopped. The payee 
inserted the name of the other bank as 
drawee and collected the money. The 
bank which paid it had to stand the 
loss as against the depositor. 


Lost Certificate of Deposit. 


Question considered of bank's right to indemnity before payment or issue of duplicate for lost certificate; also as to the 
wording of a form of certificate by which it will be deprived of its negotiable character. 


DUNLAP, IOWA, May 5, 1905. 
Editor Banking Law Journal : 

DEAR S1R:—As I understand the decisions 
of the Supreme Court of this State, a bank, in 
case it has issued a certificate of deposit to one 
of its customers and the certificate should be 
lost, and the depositor applies for a new certifi- 
cate in place of that which was lost, the bank 


could not demand and compel the depositor to 
give a bond to indemnify it for the issuing of 
the new certificate. Will you please advise me 
if I am right in regard to this proposition? 
That has always been my understanding of the 
matter, and a case lately came up in Council 
Bluffs in which both the attorneys for the p!ain- 
tiff and defendant agreed that such was the 
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law in Iowa. This being the case, can you 
suggest any clause put into the certificate that 
in your opinion would make the certificate non- 
negotiable, or would the certificate made paya- 
ble to the person individually, leaving out the 
word bearer or order, make the certificate non- 
negotiable?) Your reply will be very greatly* 
appreciated. Yours respectfully, 
CASHIER. 

Answer.—We are not aware that the 
Supreme Court of Iowa has gone to the 
extent of holding that in no case where 
a certificate of deposit has been lost by 
a customer, the bank is not entitled to 
indemnity as a pre-requisite to pay- 
ment or the issue of a duplicate certifi- 
cate. That court, in line with courts in 
other Western states, holds the propo- 
sition as we understand, that where 
the certificate has been lost after 


maturity, or is non-negotiable when 
lost, no indemnity can be demanded 
before issuing a duplicate, as none is 
needed; but where a negotiable certi- 
ficate is lost before maturity, the bank 


is entitled to indemnity. 

Just what has been held in Iowa is 
this: In thecase of Dudman v. Earl, 49 
Iowa, 37, where a negotiable promis- 
sory note had been endorsed in blank 
by the payee and delivered to a bank 
for collection and that bank had placed 
a restrictive indorsement for collection 
on the instrument and mailed it away, 
the note being lost in the mail, the 
court held that in view of the special 
indorsement, no one could acquire any 
rightful property in the note by its 
transfer; it could only be transferred 
by a forgery. In other words when 
the note was lost, it was not a nego- 
tiable instrument and if the maker had 
paid it to the real owner who had lost 
it, no action could afterwards have 
been maintained on it against him by 
any one; hence he was not entitled to 
indemnity before paying. This decision 
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was followed by one by the Superior 
Court of Keokuk, Iowa, (4 B. L. J. 262) 
involving a certificate of deposit sim 
larly indorsed in blank, then indorsed 
specially for collection, then lost. When 
lost it was worthless to anyone besides 
the special indorsee, hence the bank 
was not entitled to indemnity before 
paying, but must issue a duplicate or 
pay the amount without indemnity. 

These decisions, in view of the 
reasons given for requiring payment 
without indemnity, would seem to rec- 
ognize the right of a bank to indemnity 
wherever its certificate of deposit was 
lost before maturity when in a nego- 
tiable condition. In addition we may 
refer to the decision of the Supreme 
Court of Nebraskain Kirkwood v. Bank 
(40 Neb. 484) to the effect that where 
a certificate of deposit, negotiable by 
delivery, is lost before maturity, a bond 
of indemnity should be required as 
a condition of recovery thereon; but 
where it is clearly shown that the 
instrument was payable to order and 
not indorsed, or that it was lost after 
maturity, no indemnity should gener- 
ally be required. 

But the practical question which con- 
fronts the banker isthis: Even con- 
ceding that it is entitled to indemnity 
before paying a lost negotiable certifi- 
cate of deposit, the rule that denies it 
indemnity where the certificate is lost 
after maturity, or has not been in- 
dorsed so as to be in a negotiable con- 
dition when lost, leaves the bank at 
the mercy of any irresponsible payee 
of a certificate who may perjure him- 
self to obtain a duplicate, or payment, 
without indemnity. Suppose the payee 
has really indorsed and negotiated the 
certificate before maturity but is will- 
ing to and does make affidavit that he 
has lost it and that it was not indorsed 
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by him when lost, or that he lost it 
after maturity. Obviously the bank 
cannot deny this for the facts are 
within the payee’s own knowledge 
solely; and in such a case the court 
would compel payment without indem- 
nity. Then, should the payee abscond, 
or in any event being irresponsible, 
the bank which might be afterwards 
called upon to pay the original toa 
bona fide holder to whom it had been 
negotiated before maturity, would have 
no redress for its second payment with- 
out indemnity. 

In view of such a situation the only 
safe course for a bank, wherever the 
courts compel payment of lost certifi- 
cates without indemnity, is to issue 
non-negotiable certificates and _ this 
brings us to the concluding paragraph 
of the inquiry: ‘‘ Can you suggest any 
clause put into the certificate that, in 
your opinion, would make the certifi- 
cate non-negotiable, or would the cer- 
tificate made payable to the person in- 
dividually, leaving out the word bearer 
or order, make the certificate non- 
negotiable ?”’ 

In answer we would say that if the 
bank issues its certificate to the payee 
only, without the words order or bearer, 
or if it writes thereon the words ‘‘ non- 
negotiable,” this will have the effect 
of making the certificate non-negoti- 
able so that if it is lost, the bank can 
safely pay the money to the payee, 
without indemnity, as no one taking 
the certificate from the payee can ac- 
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quire from him greater enforceable 
rights than he himself has. 

In conclusion we quote the following 
communication, received some time 
since from a banker in one of the 
Western states who was confronted 
with this problem. It speaks for itself: 

‘*T write concerning the plan used 
by us for the last two years and it is 
one which, we think, obviates the risks 
taken by many bankers in the issuing 
of negotiable certificates. In place of 
issuing a certificate to the order of 
John Doe, if he deposit with us, we 
make it payable ov/y to John Doe and 
take his signature on the stub in the 
certificate book. Then if the certifi- 
cate is returned through regular and 
responsible channels, properly indorsed, 
we pay it, but if Mr. Doe notifies us 
that it has been lost, we take an affi- 
davit stating all the facts as he knows 
them and his receipt for the money 
paid. If, after doing that, the certifi- 
cate turns up, we cannot be forced to 
pay it. Any one cashing a certificate 
drawn in that way does it at their own 
risk. Some object that this impairs 
the usefulness of the certificate, but 
some banks have used this plan largely 
for several years and so far I have 
never heard of a case where it has 
caused unnecessary delay or loss. 
Years ago the loss of a certificate by a 
responsible party caused much trouble 
and is not settled to this day and when 
I engaged in banking, the issuing of cer- 
tificates caused more thought than any 
other branch of the banking business.” 


Competency of Notary. 


—, KANSAS, April 29, 1905. 
Editor Banking Law Journal : 
DEAR SiR:—Is a stockholder of a state bank 
in this state, who is also a notary public, dis- 


qualitied to act as notary in taking an acknowl- 
edgment of a chattel mortgage to the bank? 
VICE-PRESIDENT. 


Answer.—The supreme court of 
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Kansas has placed itself on record (see 
decision publishedin Journal for March, 
1905) in favor of the competency of a 
notary, who is a stockholder of a bank, 
toadminister the oath upon an affidavit 
of renewal of a chattel mortgage in 
favor of the bank; or at all events, his 
competency is declared for all practical 
purposes, for in a case where a renewal 
affidavit was sworn to before a notary, 
stockholder of the mortgagee bank, the 
court holds theaffidavit is not void, but 
at most only voidable, and imparts 
notice as fully as if such defect did not 
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exist. We presume the same ruling 
would apply to the acknowledgment 
of a mortgage to a bank, made before 
a notary-stockholder, and that the 
record of the mortgage would protect 
the bank as fully as if the acknowledg- 
ment had been taken by an independent 
notary. The lawin different states is 
not uniform on this point. In some, 
an acknowledgment of a mortgage 
before a notary who is stockholder of 
the mortgagee, is invalid and void, and 
its record affords no protection to the 
mortgagee as notice of the incumbrance. 


THE “WABASH” RAILROAD. 


Among the great systems of railroads in this 
country to-day, the ‘“ Wabash” reaches a greater 
number of the large cities than any of the other 
trunk lines. Beginning with Buffalo and Pitts- 
burg on the East its lines extend to Detroit, 
Toledo, Chicago, St. Louis, Kansas City, Omaha 
and Des Moines. 

The fast train service between these great 
commercial centers is second to none in the 
country. The “ Banner Blue Limited” between 
Chicago and St. Louis is the banner train on 
the “Wabash” system. This train is as near 
the acme of perfection as science and modern 
mechanical skill can construct. Every improve- 
ment known in the art of railroad construction 
has been applied to the cars used on this train. 
The exterior of the cars is painted in royal blue 


and gold, the interior is finished in African ma- 
hogany, inlaid with holly, windowed with bevel 
plate and cathedral jewel glass ; and vestibuled 
and lighted by electricity throughout. This 
train leaves Chicago at 11:30 A. M. daily, 
arriving in St. Louis 7:30 P. M., and leaves 
St. Louis at 9:32 A. M. and arrives in Chicago, 
5:32 P. M. 

In addition to the “ Banner Blue” there are 
three other fast trains daily between those two 
cities. 

Another magnificent train on the Wabash is 
the Continental limited, between St. Louis, 
Chicago, New York and Boston. This is a 
solid vestibuled train composed of Pullman 
palace sleepers and reclining chair cars and the 
famous Wabash dining cars. 


THE MONTHLY “BULLETIN OF INVESTMENTS.” 


In the monthly ‘ Bulletin of Investments” 
for May, issued by the well-known banking 
house of Fisk & Robinson, New York and 
Boston, will be found a list of high-class in- 
vestment securities selected for careful 
vestors. 


in- 
Individuals or corporations looking 


for the very best securities on the market are 
invited to make a full investigation of any 


security that best suits their requirements. This 
month’s “ Bulletin ” is devoted largely to muni- 
cipal, railroad and government bonds of long 
time issue. No banking house in the United 
States is better equipped for the handling of 
high-class investment securities than Fisk & 
Robinson. 
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A congratulatory dinner was given Alfred H. 
Curtis on April 22d, at the New York Athletic 
Club, by his old friends and associates in honor 
of his accession to the presidency of the National 
Bank of North America. Mr. Curtis was made 
the recipient of a handsome silver loving cup 
and a beautiful illuminated album, bearing a 
hand-painted testimonial, and the signatures of 
all those present at the dinner. About seventy- 
five prominent citizens were present, all of whom 
paid the guest of honor a high personal tribute. 

John R. Van Wormer, President of the New 
York Athletic Club, presided. Addresses were 
made by Col. John J. McCook, Thomas Sturgis, 
Bartow S. Weeks, J. Seaver Page, Jennings S. 
Cox and George W. Carr. 





The first statement of the Trust Company of 
America since the merging of the North 
American Trust and the City Trust com- 
panies intothe Trust Company of America was 
made at the beginning of business May 8, and 
it shows deposits of $54,864,152. The capital 
of the new company is $2,000,000 and the sur- 
plus is $9,600,000. The principal office of the 
new company will be at 135 Broadway, which 
was the former home of the North American. 
Branches will be maintained for some time at 
149 Broadway and 36 Wall Street. The officers 
of the Trust Company of America are now: 
Oakleigh Thorne, president; John D. Crim- 
mins, honorary vice-president. Officers in charge 
of main office, 135 Broadway, are: Heman 
Dowd, vice-president ; S. D. Scudder, treasurer ; 
Frank L. Hilton, assistant secretary; Carleton 
Bunce, assistant secretary ; F.C. Prest, assistant 
secretary. 

Officers in charge of branch 149 Broadway 
are: William H. Leupp, vice-president; Ray- 
mond J. Chatry, secretary ; Albert L. Bannister, 
assistant treasurer. 

Officers in charge of branch 36 Wall Street 
are: G. M. Wynkoop, vice-president; Walter 
E. Lee, assistant secretary ; W. J. Eck, assistant 
secretary. Officers in charge of London, Eng- 
land, office, 95 Gresham Street, E. C. are: 


S. R. Harbert, London secretary, and E. J. 
Chappell, London treasurer. 





Alfred J. McGrath, who for some time has 
been assistant cashier of the National Shoe and 
Leather Bank, has been advanced to the vice- 
presidency, his advancement being made to fill 
the vacancy caused by the resignation of Gilbert 
B. Sayers, who has accepted the vice-presi- 
dency of the new Metropolitan Bank. 

Since Mr. McGrath has been with the Shoe 
and Leather he has been a tireless worker and 
no doubt the records of new business will show 
quite a good proportion of it to his credit. 

He began his banking career in the Third 
National, of New York. Later he was con- 
nected with the Merchants National of Phila- 
deiphia, and from there he went to the Bank of 
New York N. B. A. The promotion of Mr. 
McGrath is a recognition of the knowledge and 
ability he has demonstrated in connection with 
the affairs of the Shoe and Leather National 
Bank. 

Following Mr. McGrath’s promotion came 
the announcement that Samuel Ludlow, Jr., who 
for a number of years has been the chief clerk 
of the Fourth National, had been selected to 
succeed Mr. McGrath as assistant cashier of 
the Shoe and Leather. 

Few young men in the banking business in 
New York, are better qualified to take up the 
duties of an official than Mr. Ludlow. He 
began at the bottom of the ladder as a mes- 
senger in the Fourth in 1889, and he was 
advanced through the various positions to that 
of chief clerk through his own personal efforts. 

Mr. Ludlow was one of the prime movers in 
the American Institute of Bank Clerks. He 
organized the New York Chapter, and was its 
president two years ago. His progress should 
inspire other young men who are holding cler- 
ical positions. 


W. L. Moyer, president of the National Shoe 
and Leather Bank, who never loses an oppor- 
tunity to furnish some kind of an entertainment 
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for his many out-of-town friends when they 
visit the metropolis, gave a theater party on 
May 2d to the members of the executive council 
of the American Bankers’ Association, who 
were in the city attending the meeting of the 
council. About twenty-six responded to Mr. 
Moyer’s invitation. They were taken to the 
new Hippodrome, where box seats were pro- 
vided for the whole party. 


George F. Orde, who has been the cashier of 
the Northern Trust Company, of Chicago, for 
the past nine years, has resigned that position 
to accept the cashiership of the First National 
Bank of Minneapolis. 

Mr. Orde’s name is as familiar among the 
Chicago bankers (and, in fact, the banking fra- 
ternity of the Middle West) as any other bank 
official in that section. For ten years prior to 
his connection with the Northern Trust he was 
with the American Exchange National, of 
Chicago, and during his twenty years’ sojourn 
in the Western metropolis he has made a host 
of friends both in and out of the banking world. 
Mr. Orde was treasurer of the American 
Bankers’ Association for two years, and treas- 
urer of the Union League Club, of Chicago, for 
three years. His long years of experience in 
the financial world will make him a valuable 
man to the First National of Minneapolis which 
is, to-day, one of the leading banks of the 
Northwest. 


David Nevius, who has been the assistant 
chief clerk in the National Bank of Commerce 
for some time, has been elected cashier of the 
Union Exchange Bank to succeed W. L. Davies, 
who resigned. Mr. Nevius began his banking 
career in the Fifth Avenue Bank a number of 
years ago, when quite young, and after serving 
that institution several years he entered the 
National Union Bank. He became identified 
with the Commerce when that institution ab- 
sorbed the National Union. Although he is 
comparatively a young man now he has had a 
number of years of experience in different 
capacities in a banking institution, and his 
practical knowledge and extensive acquaintance 
will make him a valuable man to the Union 
Exchange. 

Henry S. Herrman, the president, was one of 
the principal organizers of the Union Exchange, 
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and it is under his management that the bank 
has made such excellent progress. It began 
business June 22, 1903, and its deposits in |: 
than two years have reached $5,675,000, | 
capital is $500,000, and surplus and profit 
$536,000. April 27th, the bank moved into it; 
handsome new quarters in the Union Exchange 
Bank Building, corner Fifth Avenue 
Twenty-first Street, having outgrown the 
quarters. The other officers are Herber: 
Vreeland and David Wile, vice-presidents, a: 
Charles M. Close, assistant cashier. 


Fred. Vogel, Jr., one of the most prominent 
business men of Milwaukee, has been elected 
president of the First National Bank of that cit) 
and J. H. Van Dyke, Jr., the president of the 
Milwaukee Trust Company, has been made the 
first vice-president. Mr. Vogel and Mr. VanDyke 
have both been members of the board of direc- 
tors of the First National for some time, and 
both contributed a good round sum toward the 
deficiency caused by the late defalcation of F.G. 
Bigelow. William Bigelow remains as vice- 
president, F. J. Kipp continues as cashier, and 
T. E. Camp, assistant cashier. 

Gilbert B. Sayers, who for twenty-nine years 
has been connected with the National Shoe and 
Leather Bank, of New York, having advanced 
from messenger to vice-president, has severed 
his connection with that institution to accept 
the vice-presidency of the Metropolitan Eank, 
which is the successor to the Maiden Lane Na- 
tional Bank at the corner of William and John 
Streets. The headquarters of the new Metro- 
politan will be in the Metropolitan Life build- 
ing, corner Twenty-third Street and Fourth 
Avenue, and the quarters formerly occupied by 
the Maiden Lane National will be used as a 
branch. The officers of the new Metropolitan 
are: Henry Ollesheimer, president; Wm. M. 
Perkins and Gilbert B. Sayers, vice-presidents ; 
Charles A. Billing, cashier. Mr. Sayers will 
have charge of the Maiden Lane branch. 

The new officers and directors who are to 
represent the Morgan Belmont and St. Louis 
interests inthe Phenix National Bank of New 
York are: F. E. Marshall, president; August 
Belmont, Daniel S. Lamont, and George M. 
Coffin, vice-presidents; A fred M. Bull, cashier. 
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The directors are; Henry K. Pomeroy, President 
New York Stock Exchange; Commodore Lewis 
Cass Ledyard; Judge E. H. Gary, Chairman 
Board United States Steel Corporation; David 
Crawford Clark, of Clark, Dodge & Co.; 
Lyman G. Bloomingdale, of Bloomingdale 
Bros.; J. C. Van Blarcom, Vice-President Na- 
tional Bank of Commerce, St. Louis; R. H. 
Higgins, of Harvey Fisk & Sons; E. W. Bloom- 
ingdale, of Bloomingdale Bros.; August Bel- 
mont, Daniel S. Lamont, F. E. Marshall, George 
M. Coffin, and George C. Warner. 

Mr. Marshall, the president, is one of the 
best known bankers of the West. His banking 
career dates back to 1878, when he entered his 
father’s bank, the Putnam County Bank, Union- 
ville, Mo. 

In 1888, he was made National Bank Exam- 
iner for the State of Missouri, and in 1892 he 
resigned that position to accept the vice-presi- 
dency of the National Bank of Commerce, of 
Kansas City. In 1895 he accepted the cashier- 
ship of the Continental National of St. Louis, 
and in 1go2, when that institution was absorbed 
by the Nationai Bank of Commerce, he was 
made vice-president. 

Mr. Marshall’s long and prosperous career in 
the banking business and his energy and ability 
especially fits him for the new field which he 
has entered in New York. He will no doubt 
control a considerable business in the West 
and Southwest and we predict for the Phenix 
a bright future. 

Alfred M. Barrett, formerly of the National 
Bank of Commerce, New York City, has ac- 
cepted the position of confidential representative 
of the Guardian Trust Company, New York 
City. Mr. Barrett is one of the best known bank 
men among the younger element in the United 
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States, When the American Institute of Bank 
Clerks was organized by the American Bankers’ 
Association, Mr. Barrett was one of the first to 
become identified with the movement, and was 
one of the prime movers in the organization of 
the first chapter (the Alexander Hamilton 
Chapter). 

When it was proposed to hold a convention 
of the National body of bank clerks, Mr. Barrett 
was elected national treasurer of the organi- 
zation. That convention was held in Cleve- 
land, Ohio, in 1903. 

At the convention held in St. Louis during 
the World’s Fair, Mr. Barrett was unanimously 
elected permanent chairman of the convention 
to be held in Minneapolis, July 20th, 21st and 
22d, 1905. 

Mr. Barrett has traveled extensively in the 
interests of the movement, having received invi- 
tations to address the Chapters in the principal 
cities of the United States. 

Mr. Barrett will devote his time in part, to 
traveling in the interest of the Guardian, and 
while in the city will be an assistant to the offi- 
cers. His thorough practical knowledge of the 
banking business, which he has acquired through 
years of experience will make him a valuable 
man to that institution. He began his banking 
career about eighteen years ago in the Western 
National, and passed through about every posi- 
tion in that institution, from messenger to 
receiving teller. When the Western was ab- 
sorbed by the Commerce he was placed in 
charge of the money department. 

On March ist of the present year, Chas. L. 
Robinson who had been the assistant cashier of 
the Commerce since its consolidation with the 
Western National, was made vice-president and 
manager of the Guardian, and since that date, 
its deposits have increased over $800,000. 


THE NATIONAL BANK CASHIERS’ ASSOCIATION. 


Comptroller Ridgely addressed the National 
Bank Cashiers’ Association of Massachusetts at 
their annual meeting and banquet held at 
Young’s Hotel, Boston, May 1oth. He dwelt 
upon the dangers to banks of speculation upon 
the part of their officers and directors. Specu- 
lation, he said, is the curse of the day, and it 
has become much more common in the last 


eight or ten years, than formerly. He criticised 
bank presidents who do not make the bank 
their sole business, and engage in outside 
interests. 

We shall refer more at length to the Comp- 
troller’s address upon this subject in the June 
number. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending May 7, 1904, and May 6, 1905, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 





Per Cent. of 
Inc. Dec. 


Loans, Loans, || Deposits, | t Deposits, 


BANKS. 





Bank of N. Y., N. B. A..... 
Bank of the Manhattan Co. . 
Merchants’ National 
Mechanics’ National 

Bank of America 


Phenix National 

National City 

Chemical National 
Merchants’ Exch. National... 
Gallatin National 

Nat. Butchers & Drovers’.. 
Mechanics & Traders’ 
Greenwich 

American Exchange Nat... 
Nat Bank of Commerce... . 


| 


Nat. Bank of N. America... 


Hanover National 
Irving National 
Citizens’ Central National. . 


National Shoe & Leather... 
Corn Exchange 


Importers & Traders’ Nat.. 
National Park 

East River National 
Fourth National 

Second National 

First National 

N. Y. National Exchange. . 
Bowery 

N. Y. County National 
German-American 

Chase National 

Fifth Avenue 

German Exchange 
Germania 


Bank of the Metropolis 
West Side Bank 


First National, Brooklyn... 
Liberty National...... basins 
N. Y. Produce Exchange... 
New Amsterdam National.. | 
Astor National 


Totals 


1904. 


$ 20,048 voo 
20,439,000) 
14,896, 300) 
21,395,000| 
21,446, 100| 
4,012,000 
176,977,500 
23,317,300 
5,383,200 
8,277,400 
2,066,800 
4,326,000 
2,205,600) 
31,232,000 
168 640,200 


25,093.700 
3,094,400 
5.949,800 
2,184,600 

16,249,000 

48,179,800 
6,234,000 

15,166,400 
2,711,700 
6,478,400 
7,061.400 

27,802,000) 
6,807,600) 

24,263,000) 

67,935,000 
1,129,100] 

21,660, 500| 
9,128,000} 

96,010,100 
7,868,200 
2,97 3,000 
4,465,800) 
3.507.700} 

41,668,600 
9,129,400 
2,711,300 
3,032,400 
9,750,900} 
7.454, 300) 
2.424, 300 
8,594,500) 
3.479.000 

14,076,000 
4,442,000] 

11,752,300 
5.253.500) 
5,809,900) 
4,826,000 


§ 18,750,000] 





1905. 


27,779,000) 
13,785,800 
22,131,000 | 
23,821,000) 
4,247,000) 
185,864,100) 
24,285,100 | 
6,155,500 
9, 100,200)| 
2,214,600)| 
5,048,000 || 
4,042,200 | 
29,581,700 | 
146,603,900) 
22,653,800) | 
3,556, 100)| 
6,046,000 || 
2,199,300) 
15,266,000 || 
48,677,300) | 
7,170,000 
16,643.500 || 
3,438,200 | 
6,940,200 | 
7,741,700) 
30,241,000) 
8,480,900 || 
23,894,000 
68,398,000 | 
1,257,000 || 
19,505,600 | 
10,441,000) 
99,240,000 
8,352,400), 
3,350,000 
4,791,000 || 
3,932,800 | 
45,197,400) 
10,276,900 | 
2,754,900 | 
2,791,200 
14,862,400)| 
7,85 3.700) 
2,714,500 | 
9,571,700 | 
4,115,000)| 
14,368,000 | 
4,507,000 | 
11,336,800)| 
5,209, 500 | 
6,299,000 | 
4,639.000 | 





1g04. | 


29,264,000) 
17,329, 300 
22,211,000 
22,768,200) 
3,674,000 
187,133,500] 
24,267,000 
5,988,600 
6,168,800} 
2,323 600) 
4,678,000} 
2,186 goo! 
24,708,000} 
161,301,900 
22,097,700 
3,850,200] 
5,948,200 
2,727,300 
15,160,100 
59.222,800 
5.437,000 
19,460,200) 
3,273,400) 
6,771,700} 
8.355.800] 
34,276,000) 
6,919,800) 
21,591,000] 
79,923,000| 
1,215,100) 
24.449.700) 
10,125,000) 
90,698,300! 
7,165,100 
3,500,000) 
5,594,200) 
3.434.900) 
53,054,100 
10.243,900) 
3.380, 300 
5,150,100 
9,871,500) 
7,560,300) 
2.487,500) 
10,678,700 
5.235,00¢| 
16,661 ,000| 
4.357.000 
10,526,800 
5,523,200| 
6,738,100) 
4,935,000 


| 











1905. 





33,861,000 
16,801, 10c 
25,278,000 
26,265,800 


4.454.000 
194,330,300 


~ $ 20,110,000] $ 17,682,000)..... 


23,387,300) ... 


6,997,000 
7,146,300 
2,724,400 
6,010,000 
4,137,000 
24,425,600 
131,101,400 
19.317,100 
4,029,000 
6,227,800 
2,792,600 
14,602,000 
59,247,600 
6,657,000 
20,814,900 
4,162,300 
6,710,100 
10,614,400 
37.496,000 
9,702,700 
21,170,000 
78,549.c00 
1,576,400 
22,057,000 
11,019,000 
93,465,000 
8,029,300 
3,850,000 
6.177.506 
3,815,600 
53,166,100 
11.31 3,000 
3,849,600 
5 654,400 
16,588, 300 
8,392.800 
2,951,000 
11,137,800 


4.395.000) 


17,217,000 


4.499,000 
9.722,YOO 
6,084,700 
7,644,800 
4,598,000 


$1,071,030,000| $1,092,121,900 $1.1 31,712,800 $1,143.897,900, 





+ United States Deposits included, $16.445.100. 





